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The insured must have an insurable interest in the property both at the time 
the insurance is effected and at the time of the loss. 


The plaintiff's interest in the property insured being one of the essential facts 
upon which his right of recovery depends, in an action founded on a 
policy against damage by fire, such interest must be alleged in the 
complaint. 

Where a policy is issued to one party, and assigned to another, who has suc- 
ceeded to the interest in the property covered by the policy, and, in con- 
senting to such assignment, the company agrees that the ‘‘ loss, if any, 
shall be payable to C., mortgagee, as his interest may appear,” in an 
action on the policy by C., held, that the action might be sustained in his 
name, but the complaint must make his interest appear. 

Where an application for insurance is referred to in the policy as the basis of 
the contract, and it is agreed that it shall be deemed and taken as a part 
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of the policy, and as a warranty on the part of the assured, both the ap- 
plication and policy are to be construed together as one entire contract. 


The statement in a policy which makes an application a part of it, and which 
contains various warranties on the part of the assured, and the further 
statement therein that any false or untrue answers or statements, material 
to the hazard of the risk, shall render this policy void, does not defeat, 
qualify, or limit the express warranties contained in the policy. 


Where the applicant agrees in his application that if it does not truly answer 
the following interrogatories, and correctly describe, state, and made 
known the property value, the title, the location, the exposures, the occu- 
pancy, the liens and incumbrances thereon, then the said policy should 
be void, the answers made by the assured to the questions are express 
warranties, and if they are untrue no recovery can be had upon the policy. 


The distinction between a warranty and a representation is that a warranty 
must be true, while a representation must be true only so far as it is ma- 
terial to the risk; and it is material when a knowledge of the truth would 
have induced the insurers to have refused the risk, or to have charged a 
higher rate of premium. 


In construing a written contract, it is the duty of the court to so construe it, 
if possible, that every word shall have its appropriate and proper force 
and effect, and in such manner that no part of it shall be ineffectual. 


Srrawan, J. 


This is an action against the defendant corporation on a policy of in- 
surance to one George H. Stansbury, insuring him against loss by fire, 
which policy covered a dwelling-house, granary, and barn, of which 
the insured was then the owner; and it is alleged that said buildings 
were totally destroyed by fire on the 30th day of October, 1886, and 
that the loss had been adjusted at $1,616.30, and had not been paid. 
It is also alleged that, after said policy was issued, the said George 
H. Stansbury sold and duly conveyed the buildings thereon insured 
to John A. Lawrence, and at the same time assigned and delivered 
to said Lawrence said policy, with the written consent of the de- 
fendant indorsed thereon. Proof of the loss is also alleged, and 
that plaintiff is the owner and holder of said policy, as appears by 
said Exhibit A, which is a copy of the policy. The answer contains 
a denial of most of the material allegations of the complaint, but 
the issuance of the policy to Stansbury is admitted. The answer 
then alleges, by way of a further and separate defense, that the 
policy of insurance in the complaint mentioned was issued and de- 
livered upon the written application of G. H. Stansbury. That said 
application contained, among other things, the following provisions, 
questions, and answers, to wit:— 

The applicant agrees that all valuations are made by the said applicant, 
and that the company is not to pay, in case of loss, to exceed three-fourths 
of the actual cash value of any building; that if this application does not 
truly answer the following interrogatories, and correctly describe, state, 
and make known the property value, the title, the location, the exposures, 
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the occupancy, the liens and incumbrances thereon, or if any misrepre- 
sentations or omissions to make known any and all facts material to the 
risk herein, then the said policy shall, in either event, be null and void. 
* * * Question 22. Are there any buildings, railroad tracks, or exposures 
(except wood-shed and privy) within 100 feet of the risk on which insurance 
is desired? No. Q. 23. If so, give the size, number of stories, and occupancy 
of such buildings or exposures, and the distance, and the relative position from 
said risk, on the back hereof; and, where more than one building is embraced 
in this application for insurance, locate the number of each on said diagram, 
and mark the distance between each, in feet. Q. 24. Is such diagram strictly 
correct? Yes. Q. 25. How many acres in your farm where the above build- 
ing stands? 305. * * * Q. 27. Are you the sole and undisputed owner of 
said land and the property to be insured? Yes. * * * Q. 30. Is any of 
such land or buildings incumbered with mortgage, judgment unpaid, amount 
on bonds, or contract to purchase, mechanic’s liens, or otherwise? Yes. Q. 
31. 1f so, what is the nature of the incumbrances? Mortgage. Q. And to 
what amount? $4,000. 


The said Stansbury did not, in his application, state or inform the 
defendant of the existence of any lien or incumbrance upon said 
premises, except the mortgage above stated, nor in any respect of 
said lien, nor concerning the number of acres contained in said land, 
nor concerning the title thereto, nor in respect to buildings within 
100 feet of the risk, nor truly answered said questions; and in and 
upon the back of said application marked the distance between the 
said house and barn to be 250 feet, whereas, in fact, said distance is 
only 210 feet; and did not mark or indicate on said diagram a house 
24 feet wide by 35 feet long, which was then used as a workshop 
and store-house, which then stood on said land between said house 
and barn, which last-mentioned house and barn were marked and 
indicated on said diagram; and said workshop and store-house 
greatly increased the risk in said policy mentioned. That, in and 
by the terms of said application, said Stansbury agreed that said 
answers, so made to the questions therein contained, were true, and 
said diagram strictly correct, and a warranty on the part of the as- 
sured. The policy contained the following provisions:— 

That the basis of this contract is the said application and obligation, which 
shall be deemed and taken as a part of this policy, and as a warranty on the 
part of the assured; and any false or untrue answers or statements therein 
material to the hazard of the risk shall render this policy null and void. This 
contract of insurance is wholly embraced in such application and obligation 
of the insured and this policy. 

The answer further alleges, in substance, that, at the time said 
policy was issued and delivered, there were, within 100 feet of the 
barn mentioned in the complaint, two houses: one a log-cabin about 
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50 feet distant from said barn, which cabin was about 14 by 18 feet; 
and the other a chicken-house and store-shed, about 40 feet distant 
therefrom. On the 18th of October, 1886, the defendant caused the 
following indorsements to be made on said policy:— 

SaLEM, ORE., October 18, 1886. 

It is understood that the first mortgage given by G. H. Stansbury to G. R. 
Chrisman has been paid, and that a new mortgage for $4,000 has been given 
to G. R Chrisman by John A. Lawrence, to whom this policy is assigned. 
Loss, if any, therefore, made payable to G. R. Chrisman, mortgagee, as his 
interest may appear, subject to all the conditions of this policy. 

H. W. Cort ie, Secretary. 

The policy declared on also contains this clause: “Loss, if any, 
payable to G. R. Chrisman, mortgagee, as his interest may appear.” 
The policy also contained this further provision: “Application and 
survey No. 7,072 made by the assured, and said note, are hereby 
made part of this policy, and a warranty on the part of the assured.” 
The policy bound the company to make good unto the assured, his 
executors and administrators, all such immediate loss or damage, 
not exceeding in amount the sum or sums insured, nor the interest 
of the assured in the property as shall happen by fire, etc. Said 
policy also contained the following provision :— 

The basis of this contract is the said application and obligation, which shall 
be deemed and taken as a part of this policy, and as a warranty on the part 
of the assured; and any false or untrue answers or statements therein, mate- 
rial to the hazard of the risk, shall render this policy null and void. 

A verdict was rendered in favor of the plaintiff for the amount 
claimed in the complaint. After the verdict had been received, and 
before the entry of judgment thereon, the defendant moved for 
judgment notwithstanding the verdict, for the reasons: (1) The com- 
plaint does not state facts sufficient to constitute a cause of action, 
in this: the complaint does not allege that the plaintiff had any in- 
terest in the property burned, if any, nor what that interest is. (2) 
The plaintiff by the contract was only entitled to recover in case 
of loss, “as his interest may appear.” This motion was over- 
ruled, and judgment was entered on the verdict, from which this 
appeal is taken. 

1. The overruling of this motion is assigned for error, and that 
is the first question demanding our attention. The complaint not 
having been demurred to, its sufficiency is tested by this motion. 
The first question, therefore, demanding our attention is whether or 
not a person claiming to recover under a policy of insurance against 
loss by fire must have had an interest in the property at the time it 
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burned, and whether or not his complaint must allege his interest. 
The principle is of universal application, and, so far as I have been 
able to discover, without an exception, that the insured must have 
an insurable interest in the property, both at the time of the insur- 
ance and at the time of the loss. The contract of insurance against 
loss by fire being one purely of indemnity, unless such interest exist, 
the assured is not injured: Howard vs. Insurance Co., 3 Denio, 301; 
Freeman vs. Insurance Co., 38 Barb., 247; Insurance Co. vs. Manu- 
facturing Co., 1 Gilman, 236; Bevin vs. Insurance Co., 23 Conn., 244; 
May, Ins, § 7; 1 Wood, Ins. §§ 265, 266. The plaintiffs interest in 
the property covered by the pelicy, then, being one of the essential 
facts upon which his right of recovery depends, it must be alleged 
in the complaint; and without such allegation the complaint is 
fatally defective: Quarrier vs. Insurance Co., 10 W. Va., 507; Free- 
man vs. Insurance Co., supra; Ruse vs. Insurance Co., 23 N. Y., 516; 
Murdock vs. Insurance Co., 2 N. Y., 210; Peabody vs. Insurance 
Co., 20 Barb., 339; Granger vs. Insurance Co., 5 Wend., 200; 
2 Greenl. Ev., § 376. It must be remembered that this policy was 
issued to Stansbury; and, when he sold the property covered by 
the policy to Lawrence, he assigned the same to him with the 
assent of the defendant; but the policy itself was never assigned 
to the plaintiff, nor is he in any manner a party to the contract. 
He simply had authority, under the policy, to receive the money, in 
case of loss, “as his interest might appear.” It is true, very re- 
spectable authorities hold, in such case, that a mortgagee, even by 
alleging his interest, cannot maintain an action on the policy; that, 
not being a party to the contract, he is unable to sue thereon; and 
that the right to recover by action, in case of loss,in such case 
belongs to the insured: Tnsurance Co. vs. Davenport, 37 Mich., 
609; Thatch vs. Insurance Co., 3 McCrary, 387. * But it was held by 
this court, in Baker vs. Eglin (11 Or., 333), that a contract made by 
one person with another for the benefit of a third might be sued 
upon by the beneficiary. This principal, under proper pleadings, I 
think would enable the plaintiff to maintain the action. It is true, 
the right to accrue to the plaintiff, with the defendant’s consent, is 
not an absolute right. It might not exist at all when the loss, if 
any, would happen. He was authorized to receive the money, in 
case of loss, by making it appear that he had an interest in the 
property insured when the loss occurred, but not otherwise. There 
is no allegation in the complaint on this subject, and for that rea- 
son the defendant’s motion for judgment, notwithstanding the 
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verdict, ought to have been allowed: Moore vs. Miller, 7 Or., 487. 
This view requires a reversal of the judgment; but, inasmuch as the 
cause must be remanded for further proceedings, I think proper to 
examine the other question presented. 

2. The appellant requested the court to give the jury the follow- 
ing instruction: ‘That in this case the application is the basis of 
the contract between the parties, and a warranty on the part of the 
assured, and any false or untrue statements or answers contained 
therein avoid the policy, whether such statements or answers were 
material or not.” Which was refused, and an exception taken. On 
the same subject the court instructed the jury as follows: “This 
contract of insurance contains this clause: ‘The basis of the con- 
tract is said application and obligation, which shall be taken and 
deemed as a part of this policy, and as a warranty on the part of the 
assured; and any false or untrue answers and statements, material 
to the hazard of the risk, shall render this policy null and void.’ 
Therefore, as I understand the law, the proper construction of this 
policy and application would be this: That, before any misstate- 
ments or untrue answers in this application could or should affect 
this policy, it must appear from the evidence in this case that these 
statements or misstatements or untrue statements were material to 
the hazard of the risk; or, in other words, the were fact of a mis- 
statement having been made in this application would not of itself 
be an objection to the policy, unless it were material to the hazard 
of the risk.” An exception was also taken to this charge, and these 
two exceptions present the main questions in this case. The appli- 
cation and policy, taken together, constitute the contract of insur- 
ance, and must be construed as an entirety. They are expressly 
made so by the terms of the policy; and, in determining the rights 
and liabilities of the parties, both must be looked to, and effect 
must be given to every word contained therein, if possible. In 
other words, it is the duty of the court to so construe them that 
no part of either shall be ineffectual, and that all of the language 
used therein shall have its appropriate and proper force and effect. 
The decisive question, then, to be considered is whether or not this 
policy contains any warranties. The effect of the charge and refusal 
of the court was to declare that it did not; and that, however false 
the application may appear to have been in the particulars alleged 
in the answer, the policy would not be defeated if, in the opinion of 
the jury, they were not material to the hazard of the risk. It is 
settled by numerous authorities that a reference in the policy to 
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the application, makes the application a part of the contract, and 
that the answers and statements in such application are warranties: 
Marshall vs. Insurance Co., 7 Frost. (N. H.), 157; Jennings vs. In- 
surance Co., 2 Denio, 75; Treadway vs. Insurance Co., 29 Conn., 68; 
Battles vs. Insurance Co., 41 Me., 208; Tebbetts vs. Insurance Co., 
1 Allen, 305; Burritt vs. Insurance Co.,°5 Hill, 188; Kennedy vs. 
Insurance Co., 10 Barb., 285; Richardson vs. Insurance Co., 46 Me., 
394; Kelsey vs. Insurance Co., 35 Conn., 225; Brown vs. Insurance 
Co., 11 Cush., 280; Chaffee vs. Insurance Co., 18 N. Y., 376; Insur- 
ance Co. vs. McAnerney, 102 Pa. St., 335; Trench vs. Insurance Co., 
7 Hill, 122; Wood vs. Insurance Co., 13 Conn., 533; Sheldon vs. Jn- 
surance Co., 22 Conn., 235; Manufacturing Co. vs. Insurance Co., 21 
Conn., 18; Price vs. Insurance Co., 17 Minn., 497, (Gil., 473); Dewees 
vs. Insurance Co., 34 N. J. Law, 245; Insurance Co. vs. Miller, 39 
Ind., 475; Fowler vs. Insurance Co.,6 Cow., 673; Alexander vs. In- 
surance Co., 66 N. Y., 464; Wright vs. Assurance Soc., 50 How. Pr., 
367; Insurance Co. vs. Shimp, 16 Bradw., 248; Bank vs. Insurance 
Co., 50 N. Y¥., 45; Le Roy vs. Insurance Co., 45 N. Y., 80; Wall vs. 
Insurance Co., 7 N. Y., 370; Blumer vs. Insurance Co., 48 Wis., 535, 
4.N. W. Rep., 674; Le Roy vs. Insurance Co., 39 N. Y., 90; Parmelee 
vs. Insurance Co., 54 N. Y., 193. In Tebbetts vs. Insurance Co., 
supra, the application for insurance was expressly made a part of 
the policy, and a warranty on the part of the insured; and contained 
a clause, inserted after the printed questions, by which the applicant 
covenanted and agreed with the company “that the foregoing is a 
correct statement and description of all facts inquired for, or mate- 
rial in reference to this insurance;” and the by-laws, which were 
expressly made part of the policy, provided that “unless the appli- 
cant for insurance shall make a correct description and statement 
of all facts required or inquired for in the application, and also all 
other facts material in reference to the insurance or to thé risk, the 
policy issued thereon should be void.” The applicant was held to 
warrant that all facts inquired for were correctly given, whether 
material or not; and the omission to mention several buildings 
within one hundred feet of the property insured, in reply to a 
question: “What is the distance of said building from other build- 
ings within one hundred feet, and how are such other buildings 
constructed and occupied? annex a ground plan to the applica- 
tion,”—would avoid the policy. So, in Chaffee vs. Insurance Co., 
supra, the application for insurance against fire formed a part of 
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the policy, and was in the form of answers to printed interrogato- 
ries furnished by the insurers. One of them asked the “relative 
situation [of the property to be insured] as to other buildings; 
distance to each, within ten rods;” and the printed form concluded 
with the statement, “All of the exposures within ten rods are men- 
tioned;” and it was held that the application constituted a warranty 
that no other buildings than those named therein existed within ten 
rods; and it was further held that the insurer reserved the right to 
determine whether a building within that distance constituted an 
exposure, and it was error to refer that question, in respect to a 
building omitted in the application, as one of fact to the jury. So, 
also, in Burritt vs. Insurance Co., supra, the application was a part 
of the policy. It was printed, and contained a note in the margin 
thus: “Relative situation as to other buildings; distance from each 
of less than ten rods;” and, in the blank opposite to this, the insured 
inserted a description of five buildings which stood within the dis- 
tance specified, but omitted to mention several others standing 
within the same distance; and it was held that the omission was 
fatal to the policy; and this, whether material to the risk or not. 
And the court (per Bronson, J.) said. “It is, therefore, the practice 
of companies which insure against fire to make inquiries of the 
assured in some form concerning all such matters as are deemed 
material to the risk, or which may affect the amount of premium:to 
be paid. This is sometimes done by the conditions of insurance 
annexed to the policy, and sometimes by requiring the applicant to 
state particular facts in a written application for insurance. When 
thus called upon to speak, he is bound to make a true and full rep- 
resentation concerning all matters brought to his notice, and any 
concealment will have the like effect asin case of a marine risk: 
See 1 Phil. Ins. (Ed., 1840), 284, 285. It is not necessary, for the 
purpose of avoiding the policy, to show that any fraud was intended. 
It is enough that information material to the risk was required and 
withheld. The doctrine is fatal to the present action. The plaintiff 
was plainly and directly called upon to state the relative situation 
of the store as to all the other buildings within the distance of ten 
rods; and he omitted to mention several buildings which stood 
within that distance, and among the number was one which was far 
more hazardous thun that to which the policy applied.” 

As has been before remarked, this contract must be so construed 
as that every word and part thereof shall have effect, if possible. 
This is an elementary rule to be applied to all writings whenever 
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any right is claimed under them in a court of justice; but, in giving 
and refusing the charges excepted to, the court below overlooked 
one essential part of the contract. It is contained in the applica- 
tion, and is quoted above. The effect of the material part of it is 
that if the applicant does not truly answer the following interroga- 
tories, and correctly describe, state, and make known the property, 
value, the title, the location, the exposures, the occupancy, the liens 
and incumbrances thereon, or if any misrepresentations or omissions 
to make known any and all facts material to the risk herein, then 
the said policy shall, in either event, be null and void. Here the 
assured was required to make known certain enumerated facts, and 
concerning which he was particularly questioned, and then he was 
required to make known all facts material to the risk therein, and a 
failure, in either event, rendered the policy void. The instruction 
given by the court was not in accordance with this construction of 
the policy, and was therefore erroneous. And so as to the instruc- 
tion refused by the court. The effect of that refusal, and the giving 
of the instruction complained of, was to declare that said policy 
contained no warranties; that all the statements by the assured in 
his application were representations merely, and not warranties, and 
their falsity was of no effect unless material to the hazard of the risk. 
In this view the distinction between a warranty and a representation 
was entirely overlooked. The difference between a warranty and a 
representation is that a warranty must be, true, while a representa- 
tion must be true only so far as the representation is material to the 
risk; and it is material when a knowledge of the truth would have 
induced the insurers to have refused the risk, or to have charged a 
higher rate of premium: Insurance Co. vs. Miller, 39 Ind.,475. So 
it was held in Burritt vs. Insurance Co., supra, that there was a ma- 
terial difference between a representation and a warranty. The 
former is not a part of the contract, but is collateral to it, while the 
latter is a part of the contract. So, also, in Fowler vs. Insurance 
Co. (7 Wend., 270), that in case of a warranty it was perfectly imma- 
terial whether the misdescription was the result of fraud or mistake; 
it is a condition precedent, and no excuse can be received for the 
non-performance of it. So it was said by Judge Thompson in 
Brooks vs. Insurance Co. (11 Mo. App., 349), that “a warranty is a 
part of the contract, and must be exactly and literally fulfilled. It 
is in the nature of a condition precedent, and no inquiry is allowed 
into the materiality or immateriality of the fact warranted: Loehner 
vs. Insurance Co., 17 Mo., 255; Mers vs. Insurance Co., 68 Mo., 131. 
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There was in this case no fulfillment of the warranty. There was, 
hence, upon the case made by the record, no liability on the part of 
defendant.” And in Manufacturing Co. vs. Insurance Co. (21 Conn., 
18), the distinction between a representation and a warranty is thus 
defined: ‘The former precedes, and is no part of, the contract of 
insurance, and need be only materially true; the latter is part of the 
contract and policy, and must be exactly and literally fulfilled, or 
else the contract is broken, and the policy becomes void.” So in 
Higbee vs. Insurance Co. (66 Barb., 462-480), the court said: “We 
must hold the law, therefore, to be that, where the statement is a 
warranty, it must be actually true; and, whether material or not, its 
falsity avoids the policy. The falsity of a collateral representation, 
not expressly warranted by the contract, will not avoid the policy, 
unless material to the risk. But, if false in substance and material 
to the risk, there can be no liability upon the policy, however inno- 
cently the misrepresentation may have been made.” And the same 
doctrine is stated in 1 Wood, Fire Ins. § 150. Although this policy 
expressly declares that tbe application is a warranty on the part of 
the assured, and, by reference, makes it a part of the policy, the 
effect of the charge was to make its statements representations, and 
not warranties. 

The judgment will be reversed, and the cause remanded to the 
court below for such further proceedings as are according to law 
and the course of practice in said court. 

Thayer, J., took no part in this decision for the reason he had an 
interest in the result. 
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The insured agreed to take a policy on the representation of the agent’s solic- 
itor that vacancy for a certain time would be allowed, and the agent’s 
solicitor at the office of the agent filled up a blank policy which did not 
permit the vacancy. The insured was illiterate. 

Held, In an action to compel a reformation of the policy after the loss, that 
local agents entrusted to contract and fill blank policies could bind the 
company by prior agreements as to the terms of insurance though the 
policy when issued forbids any waiver of its terms by the agent. 

Held, That one employed by such agents to perform their office work, keep 
their books, conduct their correspondence, receive premiums, and solicit, 
though unknown to the company could bind the company by agreement 
to insert a clause permitting vacancy. 


Held, That under the statute of Illinois such a representative of a foreign 
company is its authorized agent for whose acts it is responsible. 


Held, That the policy should be reformed according to the agreement. 


Baxer, McNutty & Barer, for Appellant. 
Wise & Davis, for Appellee. 


Battey, J. 

This was a bill in chancery, brought by Stephen Ruckman against 
the Continental Insurance Company, of the city of New York, pray- 
ing for the reformation of a policy of insurance, and for u decree for 
the amount of the complainant’s loss and damage by fire to the 
property insured. The policy in question bore date March 24, 1884, 
and insured the complainant for the term of three years, against loas 
or damage by fire, in the sum of $400 on his one story frame, shin- 
gle-roof dwelling house, and $600 on his log barn, situate in St. 
Charles County, Missouri. The following facts shown by the com- 
plainant’s evidence are in no way contradicted :— 

The policy was obtained by the complainant from the defendant 
through the agency of one Milne, an employe of Whipple & Smilley, 


* Opinion filed, January 26, 1889. 
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the defendant’s local agents at Alton, Illinois. On the day next 
prior to the date of the policy, Milne came to the complainant at 
his place in St. Charles County, Missouri, and solicited said insur- 
ance. The complainant expressed a willingness to take out a policy 
on said buildings, but told Milne that he expected to have them 
rented, and that some times they might be vacant five, ten, or fif- 
teen days, and asked him if that would make any difference with 
the insurance. Milne assured him that if they did not remain va- 
cant to exceed thirty days, the insurance would not be effected, and 
agreed that the policy should so provide, but that if the vacancy 
should continue for a longer period, it would be necessary for the 
complainant to notify the company and get a permit for a further 
period of thirty days. On these terms the complainant agreed to 
take the policy. The next day he went to the office of Whipple & 
Smilley for the policy and found Milne there alone, no other person 
being in the office. Milne thereupon took a blank policy, filled it 
up and delivered it to the complainant and received from him the 
premium. The complainant is an illiterate man, not being able to 
read or write, and that fact was known to Milne at the time he filled 
up and delivered the policy. On receiving it, the complainant 
asked Milne whether the clause in relation to the vacancy of the 
buildings was in it and was told by him that it was, and the com- 
plainant had no knowledge that the contrary was the fact until after 
the destruction of the buildings by fire. 

In point of fact the condition agreed upon was not in the policy, 
but among its condition®$ was one providing that, if the buildings 
insured, became unoccupied without the consent of the company in- 
dorsed thereon, the policy should be void. A tenant who went into 
possession March 1, 1885, continued to occupy the premises, using 
the house for a dwelling and the barn for keeping therein his do- 
mestic animals, his hay and other personal property, until October 
21, 1886, at which date he moved out of the house, leaving it unoc- 
cupied, and moved into another house about a quarter of a mile 
distant therefrom. On the first day of November, 1886, the house 
and barn were both destroyed by fire, the house at that time re- 
maining unoccupied, the former tenant, however, still retaining the 
key to the barn, which he kept locked, and having therein a load of 
hay, a hay frame, twelve bushels of potatoes and some lumber. 
Proofs of loss were furnished by the complainant to the insurance 
company, showing that the house was unoccupied at the date of the 
loss, and the defendant thereupon refused to pay the loss, basing its 
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refusal upon the alleged breach of the condition of the policy re- 
lating to the occupancy of the buildings. 

The cause was heard on pleadings and proofs and a decree ren- 
dered reforming the policy by inserting therein a provision that 
buildings insured might remain vacant and unoccupied thirty days, 
but no longer, without notice to the defendant, and also decreeing 
that the defendant pay the complainant, within ten days, the sum 
of $1,049.50 with legal interest thereon from the date of the decree, 
together with costs of suit, and that in default of such payment, ex- 
ecution issue therefor. From this decree the defendant appealed 
to the appellate court where said decree was affirmed, and by a 
further appeal the defendant has brought the record to this court. 

It is urged as a ground for the reversal of the decree that the 
complainant failed to perform the condition of the policy in relation 
to preliminary proofs of loss. It is not disputed that proofs were 
served consisting of a statement in relation to the circumstances 
of the loss made by the complainant under oath, and a certificate 
by a justice of the peace residing in the vicinity of the buildings de- 
stroyed. 

It may be that these proofs failed in some particulars to answer 


all the requirements of the policy, but whether they did or not is - 


wholly immaterial since the defendant, on receiving the proofs, in- 
stead of pointing out the deficiencies therein and requiring a fur- 
ther statement and certificate, refused to pay the loss, placing its 
refusal wholly upon the ground that the condition prohibiting a va- 
cancy of the buildings without notice and consent had been broken. 
Where proofs of loss are served and retained by the insurance com- 
pany without objection, and the company refuses to pay the loss, 
placing its refusal upon some ground other than defects in the 
proofs, any further performance of the condition in relation to proofs 
is waived, and the company is estopped, when sued on its policy for 
the loss, to make any formal objections to the proofs: Lycoming 
Fire Ins. Co. vs. Dunmore, 76 Ill., 14; Williamsburgh City Fire Ins. 
Co. vs. Cary, 83 Id., 453; German Ins. Co. vs. Ward, 90 Id., 550; 
Phoenix Ins. Co. vs. Tucker, 92 Id., 64; Grange Mill Co. vs. Western 
Assurance Co., 118 Id., 396; Scammon vs. Commercial Ins. Co., 20 
Il., App. 500. 

The ground, however, for a reversal of the decree upon which re- 
liance is chiefly placed by the defendant, is that Milne was not the 
defendant’s agent, and had no authority to stipulate on its behalf 


~ Sperm ener aa oats: 
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for a clause in the policy permitting the buildings insured to be- 
come and remain vacant and unoccupied for thirty days without in- 
validating the insurance. The contention is that Milne was merely 
an agent or employe of Whipple & Smilley, and that the maxim 
delegatus non potest delegare applies. 

Whipple & Smilley, though representing their principal in a par- 
ticular locality or within a limited territory, and, therefore, called 
local agents, were in fact general agents of the defendant in the 
matter of issuing policies. They were not only appointed agents, 
but supplied with blank policies properly signed by the company, 
which they were authorized to fill up, countersign and deliver to the 
assured. The rule is well established that this constituted them the 
general agents of the insurers in the matter of soliciting and accept- 
ing risks, agreeing upon and settling the terms of insurance, and 
carrying the same into effect by issuing the policies: Pitney vs. 
Glens Falls Ins. Co., 65 N.Y., 6; Georgia Home Ins. Co. vs. Kinnier’s 
Adm’x, 28 Grat., 88; Vielle vs. Germania Ins. Co., 26 Iowa, 9; Car- 
roll vs. Charter Oak Ins. Co., 40 Barb., 292; Aitna Ins. Co., vs. Ma- 
guire, 51 Ill., 342; May on Insurance, sec. 126. 

Whipple & Smilley possessing as they did, the powers of general 
agents, in the matter of making contracts of insurance and issuing 
policies, will be presumed to have possessed competent authority to 
stipulate for the insertion in the insurance contract with the com- 
plainant of the clause in question, relating to the occupancy of the 
buildings to be insured. Such stipulation was clearly within the 
apparent purview of their agency, and unless there were limitations 
upon their authority of which the complainant had notice at the 
time the contract was made, the defendant cannot now set up want 
of authority in them. But it is said that the complainant was noti- 
fied by the terms of the policy which he received that no agent of 
the insurance company had authority to enter into a contract of in- 
surance upon any other terms or conditions than those embodied in 
the blank policies furnished by the defendant to Whipple & Smilley. 
Those blanks, it is true, contained the following condition: “It is 
further understood, and made a part of this contract, that the agent 
of this company has no authority to waive, modify, or strike from 
this policy any of its printed conditions.” That this clause cannot 
have the effect here contended for is apparent from either of two 
considerations. At the time the contract of insurance was agreed 
upon, which was the day next prior to the delivery of the policy, the 
complainant, so far as the evidence shows, had no notice that any 
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such clause was contained in the company’s blanks. And it is 
doubtful whether even the delivery of the policy to him was notice 
of its contents, when that fact is taken in connection with his ina- 
bility to read it, and Milne’s assurance that it was drafted in accord- 
ance with the contract. The other reason is, that the clause above 
quoted when the printed conditions of the policy are subjected to 
the strict rule of interpretation which properly applies to them, 
neither is, nor purports to be, a limitation upon the power of the 
company’s agents in agreeing upon and settling the terms of the 
contract of insurance. It is a limitation upon the power of agent to 
waive, modify, or strike from the policy any of its printed condi- 
tions. A waiver is the voluntary yielding up by a party of some ex- 
isting right, but until the contract is consummated, the company has 
no rights which are susceptible of waiver, nor can any condition be 
properly said to be modified or stricken from a policy, until there 
is a policy, that is, until after the terms of the contract have been 
agreed upon, and the policy issued. Clearly, the clause in question 
was intended as a limitation upon the powers of agents to waive or 
modify the terms of a policy after it had been issued, and not upon 
their power to agree upon and settle the terms of the policy prior to 
its issue. 

Whipple & Smilley being general agents, could they employ Milne 
to perform the duties of their agency and make his acts binding on 
the defendant? The facts are that Whipple was a gentleman ad- 
vanced in years who gave but little attention to the duties of the 
agency. Smilley was an employe in the Alton National Bank, and 
during banking hours his duties usually required his attendance at 
the bank. Under these circumstances Milne was employed by the 
firm to assist them in their insurance business. He did the general 
office work, kept the books of the firm, conducted their correspond- 
ence, received the premiums paid at the office, and to some extent 
collected those which were paid elsewhere, filled up policies, all ex- 
cept countersigning, and the evidence tends to show that whenever 
he could he acted as solicitor for the firm in procuring insurance, 
and that when he had negotiated a policy with any particular person 
and expected him to call for it, he would so inform the firm, and a 
blank policy duly countersigned would be left with him to be by 
him filled up and delivered. The employment of Milne by the firm, 
and the general nature of his duties seems to have been known to 
the defendant, as the defendant’s State agent it shown to have fre- 
quently visited the office of the firm while Milne was in its employ. 
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As to whether, under these circumstances, general agents can 
delegate their authority so as to bind their principal by the acts of 
their sub-agent, the authorities are not altogether agreed. The po- 
sition taken by defendant’s counsel which is entitled to most con- 
sideration is, that agents to whom is committed duties, which require 
the exercise of judgment and discretion cannot delegate their au- 
thority, for the reason that such agency is from its nature personal, 
the principal having contracted for the personal skill and judgment 
of the agents selected. In support of this view, we are cited to a 
very able discussion in McClure vs. Mississippi Valley Ins. Co. (4 
Mo. App., 148), where it is held that a general agent with power to 
issue policies of insurance, the signing and delivery of which in- 
volve passing upon the character of risks, and consequently call for 
the exercise of discretion and judgment, cannot delegate his powers 
as such agent to another. 

Without expressing any dissent from the doctrine of that decision 
and others which take a similar view, we are of the opinion that 
the present case falls within a quite different rule. In that case the 
question was whether any valid policy had been issued by the de- 
fendant to the plaintiff. The acts there challenged as having been 
performed by virtue of a delegated authority embraced the passing 
upon the character and desirability of the risk and acceptance 
on behalf of the insurer, acts clearly involving the exercise of dis- 
cretion and judgment. In the present case no question is raised as 
to the validity of the policy as issued. No fault is found with the 
character of the risk, nor is the validity of Milne’s acts by which 
it was accepted and the policy executed in any way challenged. 
The defendant received the premium and keeps it, and proceeds 
upon the assumption that the policy was properly issued and cor- 
rectly embraces the terms of a valid contract of insurance with the 
complainant. The defense is based solely upon an alleged breach 
of one cf the conditions of the policy, and the question raised in- 
volving a consideration of Milne’s authority to bind the defendant, 
relates merely to the clause as to the occupancy of the buildings 
which he agreed to insert in the policy. We have to determine, 
then, whether Whipple & Smilley could properly delegate their 
authority to Milne to that extent only, no other question as to the 
delegation of their authority being in issue. We are unable to see 
that this was a matter specially calling for the exercise of discretion 
or judgment. The complainant’s buildings, so far as the question 
of non-occupancy was concerned, differed in no material respect 
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from all other buildings similarly situated. The case comes now 
nearly within the principle of Bodine vs. Exchange Fire Ins. Co., 
51 N. Y.,117. There the original policy provided that no insurance, 
original or continued, should be binding until the actual payment 
of the premium. The defense was based upon the non-payment 
of the premium upon a renewal receipt, and the plaintiffs claim was 
that the clerk of the insurance agent who delivered to him the re- 
ceipt, waived the prepayment of the premium. 

The only question was to the authority of the clerk to make such 
waiver. He was the son of the insurance agent, and had for sev- 
eral years been assisting his father in his insurance business, among 
other things, by procuring policies and renewal receipts from the 
company and delivering them to the insured. In various cases, 
including the one in question, he had, with the presumed consent 
and authority of his father, waived the prepayment of premiums. 
Such delegation of authority was held to be proper, upon the prin- 
ciple that the act of the clerk was the act of the agent, binding on 
the company just as effectually as if it were done by the agent in 
person. The doctrine of the foregoing case was cited with approval 
by this court in Electric Life Ins. Co. vs. Fahrenkrug, 68 IIL, 462. 
See also Lingenfilter vs Phoenix Ins. Co., 19 Mo. App., 252. 

In the present case the act of Milne, by which he agreed to insert 
in the policy the clause in question relating to the non-occupancy 
of the buildings, may be regarded as the act of Whipple & Smilley, 
and therefore binding on the company the same as though they 
had made the agreement themselves. The fact that they knew 
nothing of the agreement, and gave no actual assent to it, is imma- 
terial, so long as it was within the apparent purview of their pow- 
ers as agents, and also within the apparent purview of Milne’s em- 
ployment as their clerk and assistant. 

But there is another, and we think, a conclusive reason why the 
agreement of Milne must be held to be binding on the defendant. 
The defendant is an insurance company, organized under the laws 
of the State of New York, and doing business by its agents in this 
State, under and by virtue of our statute in relation to such compa- 
nies. The twenty-third section of the statute in relation to- fire 
insurance companies, after fixing and defining the terms and condi- 
tions upon which insurance companies organized under the laws of 
other States may take risks or transact insurance business by their 
agent or agents in this State, provides as follows: “The term 


agent, or agents, used in this section, shall include an acknowledged 
Vou. XVIII.—17. 
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agent, surveyor, broker or any other person or persqns who shall 
in any manner, aid in transacting the insurance business of any in- 
surance company not incorporated by the laws of this State:” 
1 Starr & Curtis’ Stat., 1,322. The General Assembly having power 
to impose upon foreign insurance companies coming into this State 
to do business such reasonable terms and conditions as it saw fit, 
had an undoubted right to make such companies responsible, not 
only for the acts of those who are, in fact, their agents, but of 
those who assumed to act as their agents, and in fact aid them in 
the transaction of their insurance business. That such was the in- 
tention of the statute seems too plain to admit of doubt. We 
placed this construction upon said statute in People vs. People’s 
Ins. Exchange, decided in November last. 

Similar statutes have been upheld in other States and have there 
received the same construction we are disposed to place upon our 
own. A statute of Wisconsin provided that whoever solicited in- 
surance on behalf of an insurance company, or made any contract 
of insurance or in any manner aided or assisted in making such 
contract, or transacted any business for the company should be 
held to be an agent of such company to all intents and purposes. 
In Schomer vs. Nipla Fire Ins. Co. (50 Wis., 575), the court, in con- 
struing said statute, say: “The obvious intention of the legisla- 
ture is to make an insurance company responsible for the acts of 
the person who assumes really to represent and act for it in these 
particulars, and to change the rule of law that the insured must, at 
his peril, know whether the person with whom he is dealing has 
the power he assumes to exercise, or is acting within the scope of 
his authority.” Said statute was upheld and the same construction 
adhered to in Knox vs. Lycoming Fire Ins. Co., 50 Wis., 671; Alkan 
vs. New Hampshire Ins. Co., 53 Id., 136, and Body vs. Hartford 
Fire Ins. Co., 63 Id., 157. A statute of Iowa provided that any per- 
son who should svlicit insurance or procure applications therefor 
should be held to be the soliciting agent of the insurance company. 
In Bennett vs. Council Bluffs Ins. Co. (70 Iowa, 600), it appears 
that an agent of the company who had authority to solicit insur- 
ance and issue policies, sent his clerk to solicit a risk and take an 
application, and the clerk knew that there was other insurance on 
the property, but the agent who was ignorant of such other insur- 
ance, issued a policy and collected the premium, and it was held 
that the company was bound by the knowledge of the agent’s clerk, 
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who, for the purposes of that policy, must, by virtue of the provis- 
ions of the statute, be regarded as the company’s soliciting agent. 
An attempt is made to distinguish our statute from those consid- 
ered-and construed in the cases above cited, because of the use of 
the word “acknowledged,” in the phrase, “acknowledged agent, 
surveyor, broker, or any other person or persons who shall in any 
manner aid in transacting the insurance business of any insurance 
company,” etc. The contention is, that the word “acknowledged” 
qualifies the entire clause, and that the statute therefore applies to 
no person who is not acknowledged by the insurance company as 
having authority to act for it in its insurance business. It is suffi- 
cient to say that the construction contended for is so forced and 
unnatural as not to possess even the virtue of plausibility. It 
would render the statute impotent and unmeaning by limiting its 
operation to those who would be agents of insurance companies 
without it. The manifest intention was to make such companies 
responsible for the acts not only of its acknowledged agents, etc., 
but also of all other persons who in any manner aid in the transac- 
tion of their insurance business. Nor do we see anything inequit- 
able or oppressive in such provision. Doubtless, the mere assump- 
tion of authority to act for an insurance company will not of itself 
charge the company with responsibility for the acts of the assumed 
agent. The company must in somie way avail itself of such acts, so 
that the person performing them may be said to aid the company 
in its insurance business. But after a company has availed itself 
of the acts of an assumed agent, and thus adopted them as its own, 
there is nothing oppressive in assuming, as against such company, 
the existence of the relation of principal and agent, and charging 
the company with responsibility for such acts. We are of the opin- 
ion that the circuit court properly decreed a reformation of the 
policy, and, the property insured having been destroyed by fire, it 
was also proper for the court to enter a decree in favor of the com- 
plainant for the amount of his loss. We find no error in the record, 
and the judgment of the appellate court will therefore be affirmed. 
Judgment affirmed. 
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Appeal from the Circuit Court of the United States for the Western 
District of Louisiana. 
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H. took out an endowment payable to him or his assigns on maturity, or in 
case of prior death, to his children, on which he subsequently paid all the 
premiums. H. subsequently borrowed a sum from the company giving his 
note therefor secured by mortgage on property. Before the expiration of 
the endowment period the company failed, and proceedings were insti- 
tuted in another State to foreclose the mortgage. 


Held, That H was entitled to have his interest in the policy set off against the 
mortgage and to an injunction against the sale of the property. 


The statutes of the States where proceedings were brought, provided that 
compensation could only take place between two moneyed debts, equally 
liquidated and demandable, but that a demand in reconvention could be 
instituted by a defendant in another State for any cause. 


Held, That though the demand might not have been technically due when set 
up by way of compensation, it could have been allowed in reconvention, 
and if the result reached by the lower court was correct it would not be 
disturbed on account of the ground being incorrect. 


Held, That where it appeared that the principal interest was in H. and was 
capable of computation, the —a interest of the children would not 
be an objection to the allowance of his interest. 


Aurrep Gotptawalte, for Appellant. 
N. C. Brancnarp and T, Atexanper, for Appellee. 
Brab ey, J. 

This case arises out of a policy of life insurance, dated July 14, 
1869, granted by the Life Association of America, a corporation of 
the State of Missouri, to William E. Hamilton, the appellee, of 
Shreveport, La., upon the life of said Hamilton; and also out of a 
mortgage given by said Hamilton to, the said association for a loan 
of money; and the main question is whether the amount due on the 
~ * Decision rendered, January 28, 1889. 
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policy ought to be set-off by way of compensation or reconvention 
against the amount due on the mortgage. The policy was not an 
ordinary one, payable only at the termination of the life insured, 
but what is sometimes called an “ endowment policy,” payable at a 
certain time at all events, or sooner if the party should die sooner; 
and the premiums were all to be paid within a certain limited time, 
to wit, ten years. By the terms of the policy, in consideration of 
. $877.80, paid by Hamilton, trustee, and of the annual payment of a 
like amount on the 14th of July, every year, for nine years thereaf- 
ter, the association assured his life in the amount of $10,000, paya- 
ble to him or his assigns on the 14th of July, 1884, or, if he should 
die previously, payable to his children, naming them. By the rules 
of the association, the insured was only required to pay two-thirds 
of the annual premium in cash, and had the option of a credit or 
loan for the other third, paying the interest thereon at 8 per cent 
per annum. Hamilton availed himself of this privilege of credit, 
and made all the cash payments required for the whole ten years. 
His premium loan amounted in 1879, when the association failed, to 
$2,372.90, and the equitable value of his policy at that time was $7,- 
779.95; leaving in his favor the sum of $5,407.05. This is the 
amount which he contends should be allowed to him by way of 
compensation or reconvention against his mortgage debt due to the 
association. The mortgage debt referred to arose as follows: In 
March, 1870, Hamilton borrowed of the association the sum of $3,- 
850; being, as he contends, entitled to such loan as a policy-holder, 
and which he would not bave made but for his being such policy- 
holder. To secure the payment of this loan he gave his promissory 
note for $3,850, dated 11th of March, 1870, and payable twelve 
months after date, with 8 per cent interest after maturity; and to 
secure the note he gave a mortgage of same date on certain lots 
and buildings in Shreveport, La. The mortgage contained the 
usual pact de non alienando, and was recorded 11th March, 1870, 
and reinscribed 28th May, 1881. By an amended charter of the 
association, approved October 2, 1869, it was authorized by its di- 
rectors to form separate departments and branches in the different 
States, with separate organizations of directors and officers, but 
having a general connection with the parent company; and it was 
provided that each department should have the management and 
investment of the funds received therein. Under this charter a sep- 
arate department was made of Louisiana and Texas, and Shreveport 
was one of the districts of this department. The loan made by 
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Hamilton, who resided in Shreveport, was made, as he testifies, 
from the funds raised from the business of the association in that 
district. The Insurance Association became insolvent in 1879, and 
on the 13th of October, in that year, proceedings were instituted 
against it by the superintendent of the insurance department of 
Missour1, under the laws of that State, for the liquidation of its af- 
fairs; and such proceedings were had that on the 10th day of No- 
vember, 1879, a decree was made by the Circuit Court of the city of 
St. Louis (having jurisdiction of the matter), declaring that the as- 
sociation was insolvent, and that its condition was such as to render 
its further proceedings hazardous to the public, and to its policy- 
holders, and that the association be dissolved, and its officers and 
agents enjoined from exercising any control over its property or af- 
fairs, and from the further continuance of its business of life insur- 
ance. The decree further proceeded to vest the title to all the 
property and assets of the association in the superintendent of the 
insurance department of the State, to hold and dispose of the same 
for the use and benefit of the creditors and policy-holders of the 
institution; and its officers were directed to’ convey, assign, and 
transfer all its property and assets to the said superintendent. In 
short, the association was put into a condition of absolute bank- 
ruptcy and liquidation. In June, 1883, the insurance superintend- 
ent of Missouri for the time being, finding Hamilton’s note and 
mortgage among the assets of the Life Association, filed a petition 
for executory process in the Circuit Court of the United States for 
the Western district of Louisiana for the seizure and sale of the 
property covered by the defendant's mortgage before referred to, 
and afterwards filed a bill or foreclosure against Hamilton, the ap- 
pellee. The latter besides, an answer, filed a cross-bill, setting up 
the amount due on the policy of insurance by way of compensation 
and reconvention. It is conceded that the interest was paid on the 
mortgage debt up to March, 1878; and there is no question that 
the equitable value of the policy in November, 1879, was, as before 
stated, $5,407.05, after deducting all deferred premiums. This was 
more than enough, by over $1,300, to pay and satisfy the mort- 
gage. The question is whether the appellee is entitled to such 
compensation or reconvention. 

Natural justice and equity would seem to dictate that the de- 
mands of parties mutually indebted should be set-off against each 
other, and that the balance only should be considered as due. 
But the common law, for simplicity of procedure determined 
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otherwise, and held that each claim must be prosecuted separately. 
“The natural sense of mankind,” says Lord Mansfield, “was first 
shocked at this in the case of bankrupts; and it was provided for 
by 4 Anne, c. 17, § 11, and 5 Geo. IL, c. 30, § 28.” Green vs. 
Farmer, 4 Burrows, 2,220, cited in 2 Story, Eq. Jur., § 1,433. In 
pursuance of these old statutes, and of the dictates of equity, the 
principle of set-off between mutual debts and credits has for nearly 
two centuries past been adopted in the English bankrupt laws, 
and has always prevailed in our own whenever we have had such 
a law in force on our statute book; and it mattered not whether 
the debt was due at the time of bankruptcy or not. See Bab. Set- 
off, 118; Ex-parte Prescot, 1 Atk, 231; Bac. Abr. tit. “ Bankrupt,” 
K; Acts Cong., 1800, c. 19, § 42; 1841, ¢. 9, § 5; 1867, c. 176, § 20; 
Bump, Bankr. (10th Ed.), 91. It is difficult to see why this princi- 
ple of justice should not apply to persons holding policies of life in- 
surance in a company which becomes bankrupt and goes into liqui- 
dation. By that act the company becomes civiliter mortuus, its 
business is brought to an absolute end, and the policy-holders be- 
come creditors to an amount equal to the equitable value of their 
respective policies, and entitled to participate pro rata in its assets. 
If any one is indebted to the company, especially if his debt was 
contracted with reference to, and because of, his holding a policy, 
there would seem to be strong reason for allowing him a set-off, and 
no good reason to the contrary. 

One objection raised against the allowance of set-off, or compen- 
sation, in the present case, is that when the Life Association became 
insolvent, and when the present suit was commenced, the insurance 
had not become absolute in Hamilton, and did not become so until 
July 14, 1884, previous to which time his children had a contingent 
interest therein, they being the beneficiaries in case he should die 
before that date. But this reason cannot be sound; for a settlement 
of the company’s affairs cannot be postponed to await the determin- 
ation of every contingency on which its policy engagements are sus- 
pended. This would postpone a settlement for at least half a cen- 
tury. Every person’s interest in life insurance is capable of instant 
and present valuation, almost as certain and determinate as the 
discount of a note or bill payable in the future. Tables of mortal- 
ity, and of all values dependent thereon, are adopted by every 
company, and furnish an assured basis of computation for this pur- 
pose. The table used by the Life Association of America is set out 
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in the record, and other tables based upon it are used to facilitate 
the calculations desired. 

Another reason urged against allowing a set-off in this case is 
that the defendant, Hamilton, holds the policy as trustee, and cannot 
set-off his claim as trustee against a debt due in his own right. 
This argument has no better foundation than the other. Hamilton 
was only trustee so far as his children were interested; he could 
not be trustee for himself, and his interest was separate from theirs. 
The value of each was easy of calculation by any competent actu- 
ary. The policy had less than five years to run, and the 
interest of his children was contingent upon his dying within 
that time, he being then 51 years of age. Calculated ac- 
cording to the American table of mortality annexed to the 
charter of the association, and contained in the record, at 5 per 
cent compound interest (the usual rate assumed), the value 
of the children’s interest was less than 7 per cent of the total insur- 
ance, or less than $700, while the value of Hamilton’s interest was 
more than 70 per cent. of the insurance, or more than $7,000; or, 
first deducting from the whole present value of the policy (which at 
5 per cent per annum for five years deferred is $7,836.26) the amount 
due for deferred premiums ($2,327.90), the value of the children’s 
interest was less than $500, and that of Hamilton’s nearly $5,000,— 
a sum sufficient to cancel all his indebtedness to the company, and 
leave a considerable balance over. The proceedings which took 
place in the Circuit Court of St. Louis in the course of liquidating the 
affairs of the association may be deferred to in this connection. In 
the progress of the case an actuary was appointed by the court to 
value all the policies of the company then in force. Hamilton pre- 
sented a petition to the court, claiming that the net value which his 
policy had on November 10, 1879 (the day the association was de- 
clared bankrupt and dissolved), should be an offset to his note of 
$3,850, and the interest thereon. The actuary made a report exhib- 
iting the particulars relating to the policy, and concluded as fol- 
lows: ‘The value of the policy on November 10, 1879, the date of 
the dissolution of the company by order of the court, was, of the 
whole $10,000, $7,779.95; from which, deducting outstanding note 
of $2,372.90, left $5,407.05 as the net value, and which amount was 
allowed by the commissioner, and approved by the circuit court.” 

It does not appear whether the Circuit Court of St. Louis allowed 
the set-off or not. But the Circuit Court of the United States dis- 
missed the orizinal bill in the preseut case, and granted a perpetual 





1889.] Carr, Superintendent of Insurance vs. Hamilton. 265 


injunction against the sale of the defendant’s property under his 
mortgage, but disallowed his demand of reconvention. The form 
of the decree was as follows: After stating the titles of the bill and 
cross-bill, the decree was in the words following, to wit: “In the 
above cases, after trial and due consideration by the court, it is or- 
dered and adjudged by the court that John F. Williams, superin- 
tendent, take nothing on his bill of complaint, and said bill is hereby 
dismissed. And it is further adjudged and ordered that the bill of 
complaint of W. E. Hamilton be sustained, and the injunction of 
said Hamilton be, and is hereby, made perpetual. And it is further 
ordered that the demands in reconvention of the said Hamilton in 
his bill of complaint be, and are hereby, rejected, without prejudice 
and of nonsuit.” Also decree for costs. 

We think that this decree attained the substantial justice of the 
case. If not absolutely correct, it erred against the defendant, who 
has not appealed. The counsel for the appellant, however, strenuously 
contends that compensation could not properly be allowed in this 
ease. In support of his views he refers to the case of Newcombe 
vs. Almy (96 N. Y. 308), decided by the Court of Appeals of New 
York. That case was almost parallel with the present one, and the 
claim of set-off was disallowed. The suit was brought by the re- 
ceiver of an insolvent life insurance company against the holder of 
an endowmert policy issued by the company, to recover the amount 
of a promissory note. The defendant, as in this case, sought to set- 
off the value of his policy against the note. The policy was not yet 
due, and, in case the defendant died before it became due, the 
amount was payable to his wife. The court assumed that the inter- 
ests of the assured and his wife were so involved together that they 
could not be separated, and that it did not yet appear who would 
be entitled to the insurance,—not adverting to the fact that the in- 
terests of all the parties became fixed by the insolvency of the com- 
pany, and must be computed as expectancies reduced to present 
values. It is true, the court does, in the next sentence, concede that 
the policy had a reserve value, but asks, “To whom was that 
value payable?” The plain answer was at hand, that the reserve 
value of each person’s interest was payable to him or her. We can- 
not but think that, if the true character of the interests in question 
had been brought to the attention of that learned court, it would 
have come to a different conclusion from that which was reached. 

The counsel for the appellant further contends that by the law of 
Louisiana (which must undoubtedly govern the case) compensation 





266 Report of Decisions. [ April, 


is not allowed against an insolvency in favor of a party whose credit 
was not due when the insolvency occurred. The Civil Code of 
Louisiana on the subject of set-off is identical with the Code Napo- 
leon. The article apropos of the point now under consideration is 
1291 of the Code Napoleon, and 2209 of the Civil Code of Louisiana, 
and reads as follows: “Compensation takes place only between two 
debts, having equally for their object a sum of money, or a certain 
quantity of consumable things of one and the same kind, and which 
are equally liquidated and demuandable [exigibles, i. e., due].” Now, 
although upon a bankruptcy declared, all claims against the bank- 
rupt become instantly due (subject, of course, if not matured, to a 
rebate of interest), and are equally entitled to dividends of the bank- 
rupt assets, yet, in order that a claim may be the cause of compen- 
sation, the commentators hold that it must be due [exigible] at the 
time when the bankruptcy is declared: 7 Touillier, art., 381; 28 
Demolombe, art. 540. There have also been judicial decisions to 
the same effect, though not uniformly so. See 3 Merl. Report, p. 
262, tit. “ Compensation.” 

But if there are technical reasons in the law of Louisiana for reject- 
ing the defense when set up by way of compensation, it was never- 
theless allowed by the supreme court of that State, by way of recon- 
vention, in a case exactly like the present: Association vs. Levy, 33 
La. Ann. 1203. Levy was the holder of an endowment policy in the 
same company as Hamilton, and in the same district (Shreveport). 
As in this case, the policy had not matured; but the court held that 
it might be set up by way of reconvention, and that the amount to 
which the defendant was entitled could be recovered by him, and 
deducted from the amount of his indebtedness to the company: 
This decision was based on a statute of Louisiana, enacted in 1839, 
as an amendment to Article 375 of the Code of Practice. Article 
375 was originally in the following form, to wit: ‘In order to en- 
title the defendant to institute a demand in reconvention, it is re- 
quisite that such demand, though different from the main action, 
be, nevertheless, necessarily connected with, and incidental to, the 
same; as, for instance, the demand instituted by the possessor in 
good faith against him who sues in order to evict him, or for the 
purpose of obtaining the payment of the improvements made on the 
premises.” The amendment adopted in the act of 1839, and now 
forming part of the article, provides “that when the plaintiff re- 
sides out of the State, or in the State, but in a different parish from 
the defendant, said defendant may institute a demand in reconven- 
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tion against him for any cause, although such demand be not nec- 
essarily connected with, or incidental to, the main cause of action.” 
The court in Association vs. Levy say: “The right of the defend- 
ant to set up and urge his demand in reconvention against the 
plaintiff, a resident of the State of Missouri, is under our law. and 
the jurisprudence of our State, too plain to require argument;” and 
reference is made to Spinney vs. Hide, 16 La. Ann. 250; Spears’ 
Liquidator vs. Spears, 27 La. Ann. 642. The court add: “The ob- 
jections urged by plaintiff to the allowance of the reconventional de- 
mand, on the ground that it would be a compensation of plaintiff’s 
demand, and that this cannot take place, because plaintiff is insol- 
vent, and defendant cannot compensate his own debt, but is entitled 
only to such dividend as may be declared after a final settlement, 
and because the policy-holders of the association are partners, and 
can only sue for a settlement of the partnership affairs, are fully met, 
discussed, and overruled by the lower judge, and we think properly.” 
The court, in its judgment, allowed the cash value of the policy, as 
reported by the actuary, with interest thereon from the time of the 
adjudication in bankruptcy, November 10, 1879. In our opinion 
this was a just judgment, and the present case, being precisely like, 
is governed by it. 

It is true the court below disallowed the claim in reconvention, 
but it decreed a perpetual injunction against the enforcement of the 
defendant’s mortgage, and thereby did substantial justice. The re- 
sult which the court reached was correct, though it may have been 
led thereto on an insufficient ground. We are free to say, however, 
that if the court below went on the ground that the defendant was 
entitled to the benefit of compensation, we should be disposed to 
concur with it, notwithstanding the doctrine laid down by the com- 
mentators. We are inclined to the view that, where a holder of a 
life policy borrows money of his insurer, it will be presumed, 
prima facie, that he does so on the faith of the insurance, and in ex- 
pectation of possibly meeting his own obligation to the company by 
that of the company to him, and that the case is one of mutual 
credit, and entitled to the privilege of compensation or set-off when- 
ever the mutual liquidation of the demands is judicially decreed on 
the insolvency of the company. The case of Scammon vs. Kimball, 
(92 U. S. 362), is in concurrence with this view. It was there held 
that a banker, having insurance in a company which was rendered 
utterly insolvent by tae great Chicago fire of 1871, by which the 
banker’s insured property was consumed with the rest, had a right 
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to set up the amount of his insurance against money of the company 
in his hands on deposit. The insurance was not a debt due at the 
time of the insolvency; it became due afterwards, when the banker 
had performed all the conditions required in such cases. 

As the defendant took no appeal, the case is so clearly decided 
rightly, as regards any complaint to be made by the plaintiff against 
the decree, that we have no difficulty in affirming it. 


UNITED STATES SUPREME COURT. 


INMAN et au 
Vs. 


SOUTH CAROLINA RAILWAY COMPANY.* 


The bill of lading on cotton in course of transport on a railroad, provided 
that in case of loss the carrier incurring liability should ‘ have the ben- 
efit of any insurance which may have been effected upon or on account 
of said cotton.” Policies previously issued to the owner stipulated for 
an assignment to the insurer of his claim against the carrier, and that 
any act which would diminish or defeat such claim should defeat the pol- 
icy, and that in the event of loss the insurer should be subrogated to all 
claims within the policy, 


Held, in an action by the insured against the carrier, that the latter was not 
entitled to the benefit of the insurance or to a tender of it before an ac- 
tion could be brought against the carrier. 

Held, That a failure to give the carrier the benefit of such insurance, will not 
avail as a counter-claim, unless the msured has actually received the 
insurance money and has refused the carrier the benefit of it. 

Held, That a policy clause requiring the insured to proceed first against the 
carrier, cannot be objected to by the latter. 

Held, That instructions by the court below that no recovery could be had un- 
til the benefit of the insurance had been tendered to the carrier, was er- 
roneous. 

Held, That in the absence of stipulations to the contrary the insured might 
elect to proceed against the insurer in the first instance, in which case he 
would be bound in conscience to give the insurer the benefit of the rem- 
edy against the carrier. But the insurer could stipulate that the insured 
must proceed against the carrier in the first instance, and the latter 
could not object. 


* Decision by Fuller, C. J., January 14, 1889. 
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COURT, OF APPEALS OF KENTUCKY. 


MUTUAL BEN. LIFE INS. CO. ; 


Us. 
DAVIESS’ rx’r.* 


The insured answered the question in the application whether he had ever 
had vertigo, in the negative. 

Held, That a vertigo merely temporary in its character that soon ceases to 
exist, and does not affect the general health of the insured is not material 
to the risk. Under the Kentucky act of 1874 such statements though 
made warranties by the policy, are mere representations. 

Held, That when the insured truthfully stated the facts to the agent and was 
told that temporary attacks of vertigo not affecting the health gas not 
meant, the company will be estopped in the absence of bad faith on the 
part of the applicant, from setting up the false answer. 

The insured died from a pistol wound inflicted by himself while insane. The 
policy provided that if the insured should die by his own hand it should 
be void, except that in case he should at the time be insane, the amount 
to be paid on the policy should be the premiums paid with interest. 

Held, That the burden of proof was on the company to show that the insured 
intentionally killed himself, and to show his condition of mind. 

Held, That intentional suicide would avoid the policy whether the act was 
committed voluntarily or from irresistable impulse unless his mind was so 
far gone that’ he was not conscious of the physical consequences of the 
act. But if such was the case the death would be accidental and no bar 
to recovery. 

Held, That an instruction that the law did not presume in case of insanity 
that the insured died by his own hand or intentionally killed himself, was 
error calling for reversal. 


R. P. Jacoss, for the Company Appellant. 
Joun B. Taompson and Wioxuirre & Bex, for Appellee. 
Pryor, J. 

On the 1st of March, in the year 1881, John B. T. Daviess, a resi- 
dent of the town of Harrodsburg, insured his life in the Mutual 
Benefit Life Insurance Company for the sum of $10,000, the amount 
of insurance in case of his death to be paid to his personal repre- 
sentative. On the morning of the 28th of March, in the year 1881, 
Daviess was found dead, in one of the stalls of his stable, a short 


* Decision rendered, November 22, 1888. 
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distance from his dwelling, with a pistol by his side, from which, as 
the proof conclusively shows, the ball was fired, causing his death. 
The ball entered the back part of his head, near the right ear, and 
came out in front, near the top of the forehead. ‘The preliminary 
proof was made as the policy required, and, the company declining 
to pay the insurance, this action was instituted by his executor. 
One of the conditions of the policy is “that, in case the insured 
shall die by his own hands, or in consequence of a duel, or by reason 
of intemperance, etc., * * * then this policy to be null and void, 
except that, in case he shall die by his own hand, while insane, the 
amount to be paid by the company on this policy shall be the 
amount of the premiums actually paid thereon, with the interest.” 
It is pleaded by way of defense to the action that the insured took 
his own life with his own hand, by shooting himself with a pistol, 
and that he was insane at the time. The defense also tendered the 
amount of the premiums paid, with the interest, in compliance with 
the terms of its policy, insisting that this was the extent of the re- 
covery, in the event other defenses that were interposed were held 
insufficient. The other grounds of defense relied on consist in 
certain false statements alleged to have been made by the insured 
in response to questions propounded in application for insurance, 
only one of which will be considered, as all the others seem to have 
been abandoned by the defense, or at least no evidence introduced 
to sustain them. In the written application the insured was re- 
quired to answer this question: ‘‘Have you had, since childhood, 
gravel, gout, vertigo, disease of the heart, consumption, bilious 
colic,” ete? To all of which the insured responded, “No.” It was 
alleged that the insured did have vertigo from childhood, and that 
his answer was therefore untrue, and, being material to the risk, or 
made so by the contract between the insured and the company, the 
policy, for that reason, is void. There was a general denial of these 
averments by the executor, and in the reply it is averred that, if the 
assured had such a complaint, it was not material to the risk; and, 
besides, he further alleged, and the fact is clearly proven, that the 
insured. at the time he obtained the insurance, made a full and 
frank statement to the agents of the company as to his condition, 
by informing them that prior to the date of the insurance he had 
swimming or dizziness in the head, caused by indigestion, and, 
being informed by the agents that the question referred to diseases 
of a chronic character, and that he (the insured) could truthfully 
say “No,” for that reason made such a response. On this branch of 
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the case the court below declined to give an instruction asked by the 
* company, and in fact told the jury that no testimony had been in- 
troduced sustaining this part of the defense; or, if so, the company 
was estopped from relying on this erroneous statement to prevent 
the recovery, because made in good faith by the insured, and at the 
instance of, or in explanation of, the meaning of the question given 
at the time by the agent of the defendant. 

The first question we wili consider is, did the court err in taking 
from the jury the consideration of this particular defense? The 
only witness introduced by the defense on this subject was Dr. Price, 
who had been the family physician of the insured, and testifies that 
some three years before this insurance was obtained the insured 
complained of indigestion, and had more or less vertigo; that the 
insured went to Crab Orchard, and remained a short time, returning 
feeling quite well. The witness did not consider him seriously 
affected, and so far as he knew Daviess had no recurrence of the 
complaint, and he thought it merely temporary. While vertigo is 
“swimming in the head,” it must be of such a character as renders 
the insurance more hazardous, by affecting in some way the general 
health of the insured. If merely temporary, the result of indiges- 
tion, or from some cause that soon ceases to exist, and the condition 
of the insured fully restored, it cannot be regarded as material to 
the risk the company has assumed. By the express provisions of 
the act of 1874 (February 4th), such statements are to be held as 
mere representations, and not warranties, and before a recovery can 
be prevented on such a plea, the misrepresentation must not only 
be made out, but it must further appear that it was material; and 
in fact, regardless of the act of February, 1874, the defense on this 
branch of the case is not sustained, as on the defendant’s own testi- 
mony no misrepresentation was made: Insurance Co. vs. Rudwig, 
80 Ky., 223. It also appears from the testimony that the insured 
explained to the agents that he occasionally had swimming in the 
head, and was told by them that his trouble was immaterial, and 
that he could truthfully answer the question, “No.” This testimony 
is uncontradicted, and there was therefore no issue of fact on this 
branch of the defense to try. The appellant, by its own explana- 
tion or that of its agents, with a full knowledge of the facts, caused 
the answer to be made, and will be estopped from making the de- 
fense in the absence of fraud or bad faith on the part of the insured: 
Insurance Co. vs. Wilkinson, 13 Wall., 226; Rowley vs. Insurance 
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Co., 36 N. Y., 550; Bliss Ins. § 80; Beal vs. Insurance Co., 16 Wis., 
241; Horwitz vs. Insurance Co., 40 Mo., 557. 

In the second paragraph of appellant’s answer it is averred that 
the insured, Daviess, took his life with his own hand, by shooting 
himself in the head with a pistol, and that at the time of the shoot- 
ing he was insane. The reply admits the death, and that Daviess 
was then insane, but denies that he died by his own hand. On this 
issue the case went to the jury under general instructions, and also 
with directions, at the instance of the defendant, to return a special 
verdict. On motion of the defendant two questions were submitted 
to the jury for answer: First. Was the pistol-shot wound of which 
J. B. T. Daviess died inflicted by himself? To this the jury re- 
sponded, “Yes.” Second. If so, did he, at the time he inflicted the 
wound, know the physical nature of the act, and intend by it to 
cause his.own death? To this the jury responded, “No.” After 
propounding the special interrogatories to the jury, the court gave, 
at the instance of counsel for the plaintiff, the following instruction: 
“The law presumes that the deveased did not die by his own 
hands; that he did not intentionally shoot and kill himself,—and 
the burden of proof is on the defendant to satisfy the jury from 
the evidence that he did intentionally shoot and kill himself.” The 
same idea is embodied in instruction No. 2, given for the plaintiff. 
To the giving of each of the instructions objection was made, and 
au exception taken. In the diversity of opinion to be found in 
the text-books, as well as the reported cases, as to the effect the 
mental condition of the insured, at the time he takes his life, is to 
have in determining the question of liability on the part of the com- 
pany in cases of this character, we have found no rule of law or 
precedent upon which to base these instructions for the plaintiff. 
The presumption to be indulged, if any, in reference to an insane 
man, is that he will commit unnatural acts, and it is this peculiar 
conduct and action that enables the ordinary observer to perceive 
his mental derangement. No legal presumption arises, however, on 
an issue like this, either the one way or the other, and the jury 
should be left to determine from all the evidence before them 
whether the insured, at the time of the killing, had mind enough to 
know that, if he fired the pistol ball through his head, it would likely 
produce death, and fired the shot with that intention. If the insured 
had such knowledge, and fired the pistol for the purpose of taking 
his life, in that event the extent of recovery must be confined to the 
amount of premiums paid, with the interest, as provided by the 
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policy. The burden of showing the condition of the mind of the 
insured at the time is on the defense. The plea for the defense 
was in avoidance of the policy, or such as would limit the recovery 
to the aunmount of premiums paid. The mere fact that the insured 
was insane when he took his life is not of itself sufficient to defeat 
the recovery. There are many phases of insanity. The mind may 
become so wrecked as to render one incompetent to form a purpose 
or to execute that purpose when formed. One may be rational on 
some subjects and insane as to others, or his mind in such a condi- 
tion as to relieve him from moral as well as legal responsibility, and 
still have mind enough to know that to shoot himself through the 
head would result in self-destruction, and if, with reason enough to 
know this fact, he commits the act with the intent to take his life, it 
is a bar to the recovery. While the fact of insanity, and the cir- 
cumstances connected with the killing, should go to the jury on this 
question of intention, it is necessary for the defense, not only to 
establish the insanity of the insured, if denied, but that he fired the 
fatal shot with the intention to take his life; for, if fired with this 
intent, his knowledge as to the result of the act necessarily follows. 
Whether he was a moral, responsible agent or not is an immaterial 
inquiry. His condition may have been such as to exempt him from 
legal and moral responsibility, and still have reason enough to know 
the physical nature of the act he was about to commit. This case 
is unlike that of Insurance Co. vs. Terry, reported in 15 Wall, 580. 
In that case the words of the policy were “shall die by his own 
hands,” and nothing more. The court held in that case that the 
language used referred to an act of criminal self-destruction, and 
had no application to one insane, who, in that condition, took his 
life. The insured must have been guilty of a felonious suicide 
before the company could avoid liability on its contract of insur- 
ance. We have been cited to many cases establishing the propo- 
sition that death by one’s own hand, when insane, is an act done 
without mind to control it, and is only death by accident, and that 
when the act is not the result of thought or reason it should no 
more be the subject of punishment than if produced by accident. 
Those cases all arise where the words of the policy are “if the in- 
sured die by his own hand, or shall commit suicide,” in the latter 
case the court holding that suicide means “the deliberate purpose 
to end one’s existence when in the possession and enjoyment of his 
mental faculties: Breasted vs. Trust Co., 8 N. Y., 299; Insurance 


Co. vs. Broughton, 109 U. S., 121. There is something more in the 
VoL. XVIII.—18. 
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stipulations embodied in the policy before us than the language, 
“if the insured die by his own hand.” “In case he shall die by his 
own hand while insane” the company agrees to refund the pre- 
miums; the policy fixing the amount of recovery. The question of 
criminal self-destruction is not involved in the controversy, as the 
contract, by its very terms, is made to apply to the insanity of the 
insured. The object in view in inserting such a clause in the pol- 
icy may have been, and doubtless was, to avoid the effect of the 
decisions, confining the meaning of the language “die by his own 
hand ” to criminal self-destruction, or the word “suicide ” to the de- 
liberate purpose of a sane man to take his own life. The company 
enters into a contract with the insured, when perfectly rational, 
that, if he should afterwards become insane, and die by his own 
hand, the policy shall become void, or the company liable to return 
the premiums, with interest, and nothing more. This is a reason- 
able contract, entered into between parties capable of contracting, 
and is neither against public policy or unjust to the parties who 
accept itsterms. In the case of Bigelow vs. Insurance Co., 93 U.S., 
286, the supreme court, in a case similar tothe one before us, Mr. 
Justice Davis delivering the opinion, said: “Nothing can be clearer 
than that the words ‘sane or insane’ were introduced for the pur- 
pose of excepting from the operation of the policy any intended self- 
destruction, whether the insured was of sound mind or in a state of 
insanity.” It may now be regarded as well established that inten- 
tional self-destruction will avoid a policy containing conditions like 
this, whether the act was committed voluntarily, or from irresistible 
impulse, unless the mind of the insured was so far gone when he 
tvok his life as to render him unconscious that he was taking his 
life at the time he committed the act. In the case of Pierce vs. In- 
surance Co. (34 Wis., 389), the condition in the policy was in these 
words, “shall die by suicide, felonious or otherwise, sane or insane.” 
It was held that the language used could not be construed to mean 
a criminal self-destruction, and such a condition relieved the com- 
pany from liability where the self-destruction was intentional. It 
results, therefore, that, if the insured fired the fatal shot, and had 
sufficient mental power at the time to know that it would take his 
life, and fired the pistol with that intention, the recovery in this case 
is limited to the premiums paid, with the interest; while, on the 
other hand, if the firing of the pistol was not intentional, because of 
the unconsciousness of the part of the insured that such an act would 
take his life, the recovery must be had of the principal sum. The 





1889. ] Mutual Be.efit Life Co. vs. Maryle, Auditor. 275 


‘shooting, in such a case, must be regarded as the result of accident; 
as much so as if the pistol had gone off unexpectedly to the insured 
and killed him. Inthe discussion of the legal question applicable 
to the mental condition of the insured we are not to be understood 
as directing the court to take from the jury the question as to whether 
the killing of the insured was the result of accident, in the ordinary 
meaning of that word. Ifthe act was unexpected or unforeseen, 
then there is no obstacle in the way of recovery. The instructions 
asked by the plaintiff, and refused, failed to embody the law of the 
case, and therefore no error existed in refusing to give them. The 
court below having erred, however, in instructing the jury, as asked 
by the plaintiff, that the law (the insanity of the insured having 
been admitted) presumed that the deceased did not die by his own 
hands, and also presumed that he did not intentionally kill himself, 
were errors prejudicial to the substantial rights of the defense, and 
therefore this judgment is reversed, and the cause remanded, with 
directions to award the appellant a new trial, and for proceedings 
consistent with this opinion. 


te 


SUPREME COURT OF APPEALS OF VIRGINIA. 


MUTUAL BENEFIT LIFE CO., or Harrrorp, 
vs. 


MARYLE, Avprror.* 


The Virginia statute of May 18, 1887, relating to insurance companies ‘on 
the assessment plan,” provides that the companies therein referred to 
shall be licensed upon the payment of a certain tax and fees without be- 
ing required to deposit the bonds exacted of other life companies without 
the State. The act, however, requires that the company seeking to come 
under its provisions shall deposit a copy of its constitution and by-laws 
and of each section thereof, which must show that all indemnities to ben- 
eficiaries are in the main provided for by assessments on all surviving 
members. 

Held, That a company which lays regular assessments in advance of losses, 
and thus creates a fund for their payment does not provide indemnities 
in the main by assessments on surviving members within the meaning of 
the statute. 

The ‘‘surviving members” are the antithesis of deceased members and not 
of lapsed members, and such company is not entitled to a license without 
a deposit of the bonds required of ordinary life companies. 


* Decision by Lacy, J., January 17, 1889. 
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SUPREME COURT OF NiBRASKA. 


STATE INS. CO., or Des _—. 


VS. ) 


JORDAN.* ) 


In an action on a policy of insurance, where the policy contained a clause in 
the following words: ‘‘ And it is expressly understood and agreed by the 
parties hereto that application and survey No. 184,108, made by the as- 
sured, is hereby made a part of this policy; and a warranty on the part 
of the assured, and that this policy is issued upon the faith of the state- 
ments in said application and survey as they thus appear in writing 
therein only ;” and the application indorsed on the said policy contained 
the following: ‘‘ Eighth. Chimneys, what kind? Galvanized iron cap. 
* * * Seventeen. Granary, its size, age, condition, and present cash 
value? * * * Eighteen. Its direction and distance from house ? 
Northwest, 100 feet. * * * Twenty-two. Is it incumbered in any 
way? If so, how much, and whendue? The entire incumbrance, none.” 
On the trial there was evidence on the part of the defendant tending to 
prove —First, that there was no galvanized iron cap on the chimney or 
roof ; second, that the granary was only 46 feet distant from the house; 
third, that at the date of application and insurance, there was a valid 
and subsisting mortgage on the insured premises for $500. At the close 
of the evidence the plaintiff moved the court to strike from the record, 
and exclude from the jury, all the testimony of the defendant with refer- 
ence to the incumbrances upon the premises described in the policy of in- 
surance, and all the testimony with reference to the distance of the 
house from the granary, which motion was sustained by the court. Held, 
Error, and a new trial granted. 


Auten & Rosinson, and Hieains & Gartow, for Plaintiff. 
A. N. Cuttps and Brome, Wuartre & Marrs, for Defendant. 
Coss, J. 

This is an action on a policy of insurance. The petition, after 
the formal part, alleges that on the 9th day of February, 1885, the 
plaintiff was the owner of a certain quarter section of land, describ- 
ing the same, in the county of Madison and State of Nebraska. 
That defendant on said day, in consideration of the sum of $14.90 
paid by the plaintiff to the defendant as a premium, executed and 
delivered to the plaintiff the policy of insurance, a copy of which is 





* Decision rendered, July 3, 1888, 
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attached to and made a part of the petition, and marked “ Exhibit 
A.” That the 8th day of September, 1886, the dwelling-house in- . 
sured by said policy, together with all the beds and bedding therein, 
all of the wearing apparel therein, all of the household furniture 
and family stores and provisions therein, together with the grain 
contained therein, were burned and wholly destroyed by fire. 
That the value of said property, at the time it was so destroyed by 
fire, was as follows: Dwelling-house $250; beds and bedding, $25; 
wearing apparel, $20; household furniture, $50; family stores and 
provisions, $1.20; sewing machine, $20; frame granary, $100; grain 
contained therein, $22. That said fire did not originate by any act, 
design, or procurement on the part of the plaintiff. That at the 
time of said insurance, and subsequent thereto, there was and has 
been no additional insurance upon said premises, nor has the title 
or occupancy thereof been changed or the hazard increased, nor has 
the building at any time been vacant. And the insured, at the 
time the house burned, used all possible efforts to keep the property 
so insured safely protected against fires that might originute or 
start on prairies, and used all possible efforts to save the property 
so insured, when on fire. That on the 15th day of October, 1886, 
the plaintiff gave said defendant due notice and proof of said fire 
and loss, and has duly performed on his part all of the conditions of 
said policy of insurance. That said dwelling-house and contents, 
and said granary and contents, were worth $438.20 when destroyed 
by fire. That on the 15th day of Ovtober, 1886, the plaintiff de- 
manded of said defendant the payment of said insurance. No part 
thereof has been paid, and there is now due from the defendant to 
the plaintiff on said policy the sum of $438.20, with interest upon 
said sum from the 15th day of October, 1886, with costs of suit. 
The copy of policy attached to said petition as Exhibit A sets out 
that by said policy, and in consideration that John Jordan, of Nor- 
folk, made his note or obligation to the State Insurance Company 
for $14.70, agreeing to pay the same according to the terms thereof, 
said insurance company 

Do insure John Jordan against loss or damage by fire and lightning, to the 
amount of seven hundred and thirty-five dollars, on the property hereinafter 
described, namely: On his dwelling-house (value of house), $200; on beds 
and bedding while therein, $25; on wearing apparel while therein, $-0; on 
household furniture while therein, $50; on family stores and provisions while 
therein, $20; on sewing machine while therein, $20; on reaper or harvester 
on premises, $200; on grain in buildings on premises, or in stock in the field 
or plowed land on the premises (except flax), $100; on frame granary, value 
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$140, $100,—all situated on the S. 4 of N. E. 4, and N. 4 of the S. E. j, of sec- 
tion 11, township 24, range 2 W., county of Madison, State of Nebraska; term, 
five years. And it is hereby expressly agreed by the parties hereto that appli- 
cation and survey No. 184,108, made by the assured, is hereby made a part 
of this policy, and a warranty on the part of the assured, and that this policy 
is issued upon the faith of the statements in said application and survey as 
they thus appear in writing therein only. Now, therefore, the said company 
does promise and agree (subject to the conditions and stipulations herein and 
indorsed hereon, which constitute the basis of this insurance) to make good 
unto the assured, his executors and administrators, all such immediate loss 
or damage, not exceeding in amount the sum or sums insured on each, nor 
the interest ot the assured in the property, as shall happen by fire or light- 
ning during the said term, to wit, from 2d day of February, 1885, at 12 
o’clock at noon, unto the second day of Febuary, 1890, at 12 o’clock at noon. 
* * * And any other insurance, valid or invalid, or any incumbrance 
upon any of the property hereby insured existing at the date of this policy, 
not made known in the application, or any subsequent incumbrance by mort- 
gages, contracts of sale, or otherwise, is imposed, or title or occupancy 
changed, or hazard increased, without the written consent of the secretary 
of the company, or if the building becomes vacant, this policy shall be void. 
Any false statement in the application shall make this policy void. * * * 
And this policy is made and accepted by the assured on the above conditions 
and stipulations hereto annexed, which are to be used and resorted to in or- 
der to explain the rights and obligations of the parties hereto, and no part of 
this contract can be wai\ed except in writing, signed by the secretary of the 
company. 


Indorsed as follows :— 


Application of John Jordan. * * * Question 1. Is your house of stone? 
Answer. Frame. * * * Q. Chimneys, what kind? A. Galvanized iron 
cap. Q. Where do they start? A. Nailed on roof. * * * Q. Granary, its 
size, age, condition, and present cash value? A. It is twelve by sixteen feet; 
good condition ; nine years old. Q. Itsdirection and distance from the house. 
A. N.W.; 100 feet. * * * Q. State number of acres of land you own on 
which the property to be insured is situated and its value? A. 160 acres, 
worth, per acre, $10. * * * Q. Is it encumbered in any way? Ifso, how 
much, and when due? A. The entireincumbranceis none. * * *, Having 
read the foregoing application, and fully understanding its contents, I war- 
rant it to contain a full and true description and statement of the condition, 
situation, value, occupancy, and title of the property hereby proposed to be 
insured in the State Insurance Company of Des Moines, and I warrant the 
answers to each of the foregoing questions to be true. No liability of the 
company shall attach until this application has been actually approved by 
the secretary. 


The answer of the defendant admits the formal allegations of the 
petition, denies all knowledge of the loss, and alleges that “at the 
time the policy was issued, the plaintiff made his written applica- 
tion therefor. That in said application he was asked the following 
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questions : ‘Is the property incumbered in any way? If so, how 
much, and when due?’ To which inquiry said plaintiff answered : 
‘The entire incumbrance is none.’ And defendant says that said 
answer to said inquiry was false and untrue; for at that time the 
said real estate upon which said property was situated was incum- 
bered in the sum of $500 by a mortgage which was executed prior 
thereto. And defendant says that, by reason of said false and un- 
true answer so made in said policy, said policy, by its terms, was 
void, and the defendant was not liable thereon. ‘Q. Chimneys, what 
kind? To which plaintiff answered : ‘Galvanized iron cap; which 
answer was false and untrue; for not at that time, and no time 
thereafter, was there a ‘ galvanized iron cap,’ as stated by plaintiff. 
And defendant says that, by reason of said false and untrue answer 
so made in said application, the policy by its terms, was void, and 
the defendant was never liable thereon. ‘Q. Granary. Its direction 
and distance from the house? To which plaintiff answered: ‘N.W.; 
100 feet.’ Defendant says that said answer to said question was 
false and untrue, and says that said granary was not of the distance 
of 100 feet from the house; and defendant says that, by reason of 
said false and untrue answers so made in the application and policy, 
said policy, by its terms, was void, and defendant was never liable 
thereon,” ete. To which answer the plaintiff made reply as follows: 
“Tho plaintiff, replying to the answer of the defendant herein, de- 
nies each and every allegation in said answer contained. And, 
further replying, the plaintiff alleges that said plaintiff is an illiter- 
ate person, and is wholly unable to read or write either written or 
printed matter, and knew nothing of the contents of said written 
application; and with reference to said application plaintiff relied 
wholly upon what defendant’s agent said as being true, and alleges 
that no such questions as stated in said defendant’s answer were 
either asked by defendant’s agent, or answered by the plaintiff, at 
the time of procuring such insurance, or at any other time.” 

There was a trial to a jury, with a verdict and judgment for the 
plaintiff. The defendant brings the cause to this court on error, 
and assigns the following errors: “The district court erred in sus- 
taining the following motion of the defendant in error at the con- 
clusion of the evidence of the plaintiff in error on the trial of said 
cause, to wit : ‘ At this point the plaintiff moves the court to strike 
from the record, and exclude from the jury, all the testimony of the 
defendant with reference to the incumbrance upon the premises 





280 Rep rt of Decisions. [ April, 


described in the policy of insurance, and all the testimony with refer- 
ence to the galvanized iron cap upon the building, and all the testi- 
mony with reference to the distance of the house from the granary, 
for the reason that it is incompetent, irrelevant, and immaterial.’ 
Motion sustained by the court. (2) The district court erred in re- 
fusing to give to the jury and require them to answer special findings 
one, two, four, five, six, and seven, asked by plaintiff. * * * (3) 
The district court erred in refusing to give to the jury instructions 
one, two, three, four, five, six, seven, and nine, and each of them, 
asked by the plaintiff in error, and refused by the court. (4) The 
district court erred in giving to the jury instruction one asked by 
the defendant in error. (5) The district court erred in giving to the 
jury paragraphs one, two, three, four, five, six, and seven of the 
court’s charge to the jury, and each paragraph thereof,” etc. With 
other formal assignments. 

From the bill of exceptions it appears that, upon opening his case 
and evidence to the jury, the plaintiff introduced in evidence the 
original policy of insurance described in, and a copy of which was 
attached to the petition, and called the special attention of the 
court to the fact that he introduced in evidence as well the indorse- 
ments upon the policy as the face of the policy itself, which, includ- 
ing the copy of the original application, was received in evidence. 
After the evidence was closed on the part of the plaintiff, the defend- 
aut called the plaintiff as a witness on its behalf, who testified that, 
at the time he signed the application for insurance and received the 
policy, there was a mortgage of $500 on the land upon which the 
insured buildings were situated, to Mr. Matheson, which was still 
unpaid at the time of the trial. There was evidence on the trial, on 
the part of the defendant, tending to prove that the distance from 
the house, described in the policy, and the granary, also therein de- 
scribed, was only sixteen steps, or forty-six feet. There was also 
evidence tending to prove that, at the time of making the applica- 
tion for insurance, there was not, nor was there at any time before 
the destruction of the building, any galvanized iron cap connected 
with the stovepipe or chimney, as represented in the application. 
Upon the defendant’s closing its evidence and resting its case, the 
plaintiff moved the court to strike from the record, and exclude 
from the jury, all the testimony of the defendant with reference to 
the incumbrance upon the premises, and all the evidence with refer- 
ence to the galvanized iron cap upon the building, and all the testi- 
mony with reference to the distance of the house from the granary, 
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for the reason that it is incompetent and immaterial, which motion 
was sustained by the court. The cause was not argued at the bar 
of this court. It was submitted by stipulation, in which counsel for 
defendant in error reserved the right to present a printed brief at 
any time within fifteen days from the date of submission, but of 
which right they have not availed themselves. The court is there- 
fore without the benefit of their views as to the ground upon which 
the above order can be justified. The policy, with the copy of the 
application, including the answers to the several questions therein 
contained, and an express warranty of their truthfulness indorsed 
thereon over the signature of the assured (plaintiff), was in evi- 
dence before the court; and it was competent for the defendant to 
attack the truth of any of the representations or statements of fact 
contained in the application. It had pursued that course both by 
pleading and proof, and was entitled to the benefit of it before the 
jury, while the pleadings remained as they are, and the policy, with 
its indorsements, remained before the jury in evidence on the part 
of the plaintiff. As a court of review, we must take up and exam- 
ine the issues as they are presented by the parties, and need not, 
even if we may, consider whether they might have been presented 
so as to have been more favorable to either side. As the pleadings 
stand, and as the documentary evidence on the part of the plaintiff 
stands, it is immaterial whether the plaintiff knew the exact charac- 
ter of the statements contained in the application or not. They 
must be taken as expressing his side of the contract of insurance 
which he seeks to enforce. But were not this the case, and were 
the pleadings such as to place in issue the execution by the plaintiff 
of the application for insurance, then there is evidence on the part 
of the defendant tending to prove, as well as evidence on the part 
of the plaintiff tending to disprove, that the application for insur- 
ance, including the questions and answers, was truly read to the 
plaintiff, and knowingly executed by him. Even in this view of the 
case, it would present a question for the jury, not to be taken from 
them by the court. Where, in a case like this, the application is 
expressly referred to in the body of the policy, and made a part of 
the same, and a warranty on the part of the assured, and the policy 
therein declared to be “issued upon the faith of the statements in 
said application and survey as they thus appear in writing therein 
only,” and in said application there is a statement that there is no 
incumbrance upon the land upon which the insured buildings are 
situated, the fact that there was, at the time of the making of such 
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application and insurance, a valid and existing mortgage upon such 
land, is a bar to recovery upon such policy. See authorities cited 
in Berrym. Dig. Law Ins., 623; also id., 115. The district court, 
therefore, erred in taking the evidence of the plaintiff himself, when 
called as a witness on the part of the defendant, and which clearly 
proved that, at the date of the application and policy, the land on 
which the insured buildings were situated was incumbered by mort- 
gage, from the consideration of the jury in the disposition of the 
case. 

Having reached the conclusion that there must be a new trial for 
the above error on the part of the trial court, I deem it unnecessary 
to examine or pass upon the other errorsassigned. Presuming that, 
before another trial, the pleadings will probably be remodeled, the 
occasion for most of the alleged errors will scarcely occur again. 
The judgment of the district court is reversed, and the cause re- 
manded to that court for further proceedings in accordance with 
law. The other judges concur. 


SUPREME COURT OF ILLINOIS. 


ROCKHOLD 
Us. 


CANTON MASONIC MUTUAL BENEVOLENT 
SOCIETY.* 


A benevolent society incorporated to give financial aid and benefit to widows 
and orphans has no power to give endowment certificates to members 
payable to themselves or to give certificates for the payment of benefits to 
any but widows and orphans. 

A corporation may plead ultra vires while the contract is wholly executory as 
a defense to an action, but not when it has been wholly executed by the 
other party. When the contract, however, is with a member chargeable 
with notice of defect, and assessments paid by such member are for the 
benetit of other parties and not of the corporation, it may plead ultra 
vires. 

Assessments paid by members of a benevolent society for the benefit of other 
parties will be presumed in the absence of evidence to have been paid 
over to such parties, and no action will lie against the corporation making 
the assessments to recover back the amount paid. 


rr 


* Opinion by Scholfield, J., January, 1489. 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


DEITZ ) 


US. > 


PROVIDENCE-WASHINGTON INS. co.*) 


In an action by a husband, for the use of his wife, on a policy of insurance, 
which policy described the property insured as the plaintiffs’, and con- 
tained a provision that, if the insured is not the absolute owner of the 
property, it must be so expressed in writing in the policy, otherwise the 
insurance as to such property shall be void; the declaration was in the 
form prescribed by our statute (section 61, c. 125, Code); the plaintiff, at 
the instance of the defendant, filed a particular statement of the facts he 
expected to prove at the trial, among those facts he stated that the in- 
sured property belonged to his wife, and that he so informed the agent of 
the defendant at the time the insurance was procured, but that said agent 
contrary to his instructions, and without his knowledge, made out the 
policy in his name, instead of that of his wife; the defendant then de- 
murred to the declaration and this statement; held (1), if the defendant 
desired to test the legal sufficiency of the plaintiffs’ case as thus presented, 
his demurrer was the proper proceeding; (2), the plaintiff had the right 
to sue on said policy in his own name for the use of his wife; and (3), the 
circuit court improperly sustained said demurrer. 

Where a contract, not under seal, is made by an agent in his own name, for 
an undisclosed principal, either the agent or the principal may sue upon 
it, and parol evidence is admissible to enable the principal to show that 
he is the real contracting party. 

An agent of an insurance company, authorized to procure policies of insur- 
ance and forward applications for acceptance to the company, must be 
deemed the agent of the company in all he does in preparing the applica- 
tion, or in any representation he may make as to the character or eftect 
of the statements therein contained; and this rule is not changed by a 
stipulation inserted in the policy subsequently issued, that the acts of 
such — in making out the application shall be deemed the acts of the 
insured, ° 


Knieur & Covcn and Sam. Lrrriepage, for Plaintiff in Error. 
Wa. A. Quarrier, for Defendant in Error. 
Snyper, J. 
This is an action by John K. Deitz, for the use of Sarah E. Deitz, 
against the Providence-Washington Insurance Company, brought 
in the Circuit Court of Kanawha County. The declaration is in 


* Decision revdered, December 14, 1888, 
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the form prescribed by our statute (section 61, c. 125, Code 1887), 
and alleges that the defendant, by virtue of the insurance policy 
herewith filed, owes the plaintiff $1,995 for loss in respect to the 
property insured by said policy, caused by fire on or about April 
15, 1887, at the premises described in said policy; and then con- 
cludes with a promise to pay said sum, and refusal to do so, as is 
usual in actions of assumpsit. The defendant demurred to this de- 
claration, which demurrer the court overruled. The defendant 
then, under the provisions of section 62 of the statute, obtained 
from the court an order requiring the plaintiff to file a more par- 
ticular statement in respect to his claim, and the facts expected to 
be proved by him at the trial. In response to this order, the plaint- 
iff filed a statement under oath, in which, among other things, he 
stated that Sarah E. Deitz, the person for whose use this action is 
brought, was at the time said insurance was effected, as well as at 
the time the loss occurred, the owner of all the property insured; 
that she was then, and still is, his wife; that he, acting as her 
agent, procured the insurance of her property, and informed the 
agent of the defendant, at the time the policy was taken or being 
made out, that all the property belonged to said Sarah E. Deitz, 
and instructed the defendant’s agent at the time to make out the 
policy accordingly; that said agent, by mistake and oversight, made 
out the policy after receiving said instructions, and after he, the 
plaintiff, had left his office, in the name of the plaintiff; that the 
policy was for some time kept by defendant’s agent, and was then 
handed by him to the said Sarah E. Deitz, and by her laid away a 
short time before the fire; and that neither the plaintiff nor said 
Sarah discovered the mistake until after the fire. The defendant 
thereupon demurred to the declaration, and this statement filed in 
aid of it, and also moved the court to dismiss the plaintiffs’ action, 
which demurrer and motion the court sustained, and dismissed the 
action. The plaintiff has brought this writ of error. 

The plaintiff contends that the court erred in dismissing the ac- 
tion. The defendant insists that the action of the court was right, 
because the facts set out by the plaintiff in his special statement 
show that he never had any insurable interest in the property, or 
right of action on the policy. The policy is in the name of John K. 
Deitz, the plaintiff, and describes the property insured by it as be- 
longing to him, and makes nc mention of any interest in his wife, 
or of his effecting the insurance as her agent. The policy also con- 
tains the following provisions: “If the assured shall make any 
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false representation as to the character, situation, or occupancy of 
the property, or the interest of assured in the same, * * * or 
if the property be held in trust or on commission, or by leasehold 
or other interest not amounting to absolute or sole ownership, * 
* * it must be so represented to the company, and expressed in 
the policy in writing; otherwise the insurance as to such property 
shall be void.” And also: “If any person other than the assured 
shall have procured this insurance to be taken by the company, 
such person shall be considered the agent of the assured, and not of 
this company; and this company shall not be bound by any act of, 
or statement made to or by, any agent or other person, which is 
not contained either in the policy, orin the written application upon 
which this insurance or any renewal is based.” 

The important question is whether or not, according to the facts 
thus appearing, the plaintiff has any right to maintain this action. 
I think this question is properly raised by the defendant’s demur- 
rer to the declaration, and the plaitiff’s statement filed in support 
thereof. The statement, being a specific averment of the facts in- 
tended to be proved to sustain the action, must be considered a part 
of the declaration; and if it so modifies or contradicts the general 
averments of the declaration as to show that the plaintiff has no 
cause of action, it would be vain and useless to put the plaintiff to 
the proof of them, because that would be in effect to call upon him 
to prove facts which when proved would defeat his action. The 
demurrer at this stage of the proceedings is analogous to a motion 
to dismiss on the plaintiffs’ opening statement of his case, or accord- 
ing to the practice in this State of moving the court to exclude the 
plaintiffs’ evidence: Oscanyan vs. Arms Co., 103 U. S., 261; Dres- 
ser vs. Transportation Co.,8 W. Va., 553; Schwarzbach vs. Union, 
25 W. Va., 622. Regarding the declaration, the insurance policy, 
and the special statement together, as containing the facts on which 
the plaintiff founds his claim, does he show a right to recover in this 
action? The defendant insists that the plaintiffs’ remedy is in a 
court of equity to reform the contract of insurance and correct the 
mistake in the policy. It is no doubt true that he has this remedy, 
but I do not think that it is his only remedy. It is a well-settled 
rule of law that where a contract, not under seal, is made by an 
agent in his own name, for an undisclosed principal, either the agent 
or the principal may sue upon it; the defendant, in the latter case, 
being entitled to be placed in the same situation, at the time of the 
disclosure of the real principal, as if the agent had been the 
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contracting party. The rights and liabilities of a principal upon a 
written instrument executed by his agent do not depend upon the 
fact of the agency appearing on the instrument, but upon the facts 
(1) that the act is done in the exercise and (2) within the limits of 
the powers delegated to the agent, and these are necessarily open 
to inquiry by evidence. In Browning vs. Insurance Co. (L. R. 5 P. 
C. 263), it was held that where an insurance broker takes out a pol- 
icy of insurance in his own name upon his principal’s goods, the 
latter may sue upon the policy in his own name. In cases of this 
kind, the liability of the principal, as well as the rights of the other 
party, depends upon the act done, and not merely the form in which 
it is executed. If the agent is clothed with the proper authority, 
his acts bind the principal, although done in his own name. The 
only difference is, that where the agent contracts in his own name 
for an undisclosed principal, who has employed him, he adds his 
own personal responsibility to that of his principal. As to the ad- 
missibility of parol evidence to qualify the written contract, there is 
as much objection to letting it in for the purpose of enabling the 
principal, not named in the contract itself, to sue, as for the purpose 
of rendering him liable to be sued. But the true rule, it is sub- 
mitted, is that parol evidence is admissible for the purpose of intro- 
ducing a new party, but never for discharging an apparent party 
to the contract: Jones vs. Littledale, 6 Adol. & E., 486; Sims vs 
Bond, 5 Barn. & Adol., 393. 

It is the constant course to admit parol] evidence to show whether 
the contracting party is agent or principal: Wilson vs. Hart, 7 
Taunt., 295. The agent’s right to sue in his own name, where the 
instrument is in terms payable to him, is the same whether it be a 
promissory note, bill of exchange, check, bill of lading, policy of in- 
surance, bond, and the like instances: 1 Wait, Act. & Def. 279, and 
cases cited. In Colburn vs. Phillips (13 Gray, 64), itis held: ‘‘An 
agent may sue on a written agreement made by him in his own 
name in behalf of his principal:” Rhoades vs. Blackiston, 106 Mass., 
334. In illustration of this rule, Story on Agency, in section 161, 
says: ‘If an agent should procure a policy of insurance in his own 
name, for the benefit of his principal, the agent, as well as the prin- 
pal, may sue thereon; for it is treated properly as a contract to 
which the principal, as well as the agent, is a party.” In Higgins 
vs. Senior, (8 Mees. & W. 834, 845), itis said: “There is no doubt 
that where such an agreement is made it is competent to show that 
one or both of the contracting parties were agents for other per- 
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sons, and acted as such agents in making the contract, so as to give 
the benefit of the contract on the one hand to, and charge with lia- 
bility on the other, the unnamed principals; and this, whether the 
agreement be or be not required to be in writing by the statute of 
frauds.” Story, Ag. §§ 160, 270, and notes. But it is insisted for 
the defendant that the plaintiff by the contract of insurance repre- 
sented that he was the owner of the property, and, as he had in fact 
no interest in the property, the contract is, by the terms of the pol- 
icy, void. It is true that the policy is in the name of the plaintiff, 
John K. Deitz, and insures the property as his; and it is also true 
that the policy provides that, if the property is held in trust, or be a 
leasehold or other interest not amounting to absolute or sole owner- 
ship, it must be so represented in the policy in writing; otherwise 
the insurance as to such property shall be void. But the statement 
of facts filed by the plaintiff alleges that the plaintiff effected the 
insurance as the agent of the wife, the said Sarah E. Dietz, and at 
the time informed the agent of the defendant that the property be- 
longed to his wife. In Hunt vs. Insurance Co. (22 Fed. Rep., 563), 
it was held: ‘ Where a company’s policies provide that ‘any inter- 
est in property insured not absolute, or that is less than a perfect 
title, must be especially represented to the company, and expressed 
in this policy in writing, otherwise the insurance shall be void,’ it is 
the duty of the agent who makes the contract in behalf of the com- 
pany, if he knows that the property upon which insurance is desired 
belongs to the applicant’s wife, to state that fact in the policy, and 
if he fails to do so the policy will not be invalid on that account.” 
And in the same case it was further held that “a husband who has 
taken out insurance as his wife’s agent, upon her property, in his 
own name, may sue in his own name for her benefit in case of loss.” 
It is a general principle, well settled by the authorities, that agents 
of an insurance company, authorized to procure applications for in- 
surance, and to forward them to the company for acceptance, must 
be deemed the agents of the company in all they do in preparing 
the application, or in any representation they may make as to the 
character or effect of the statements therein contained; and, when 
either by his instruction or direct act, such agent makes out an ap- 
plication incorrectly, notwithstanding all the facts are correctly 
stated to him by the applicants, the error is chargeable to the com- 
pany. This rule is not affected or changed by a stipulation inserted 
in the policy subsequently issued that the acts of such agent in 
making out the application shall be deemed the acts of the insured, 
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unless written in the application, or expressed in the policy. Such 
stipulation does not’ convert the acts done for the insurer into the 
acts of the insured: Kausal vs. Association, 31 Minn., 17; Pough- 
keepsie vs. Insurance Co., 30 Hun., 473; Rowley vs. Insurance Co., 
36 N. Y., 550; Woodbury vs. Insurance Co., 31 Conn., 517; Wood 
Ins. §§ 400, 401; Schwarzbach vs. Union, 25 W. Va., 622; Travis vs. 
Insurance Co., 28 W. Va., 584, 598. 

Parol evidence is competent to prove that the application was 
filled up by the agent of the company, and that the facts were fully 
and correctly stated to him, but that he, without the knowledge of 
the insured, misstated them in the application. This is not a viola- 
tion of the rule that verbal testimony is not admissible to vary a 
written contract. It proceeds upon the ground that the contents of 
the paper was not his statement, though signed by him, and that 
the company, by the acts of its agent in the matter, is estopped to 
set up that it is a representation of the insured: Insurance Co. vs. 
Wilkinson, 13 Wall., 222; May, Ins. § 143, and cases cited. These 
principles and these authorities are conclusive of the case at bar. 
The facts alleged in the plaintiff's special statement, if established 
by sufficient proof, would clearly show that the mistake in the policy 
was the act of the defendant, through its agent, and that the de- 
fendant cannot avoid its liability on account of such mistake. The 
judgment of the circuit court must, therefore, be reversed, the de- 
fendant’s demurrer overruled, and the case remanded for further 
proceedings according to the principles announced in this opinion. 

Johnson, P., and Green and Woods, JJ., concurred. 





1889. } Odd Fellows’ Mut. Aid Ass'n vs. Sweetzer. 


SUPREME COURT OF INDIANA. 


Appeal from the Marion County Superior Court. 


ODD FELLOWS’ MUTUAL AID ASSOCIATION 
us. 


FRANCIS M. SWEETZER.* 


A reply which sets up a waiver of prompt payment of assessments is not open 
to objection on demurrer as a departure. 


When a company by its conduct misleads the insured to believe that overdue 
premiums will be received it will be estopped to set up their non-pay- 
ment when due. 


Continuing to receive overdue premiums with a knowledge of the fact is a 
waiver of forfeiture from this cause where the other party is helpless to 
avert the consequences. 


A new assessment, with knowledge of prior delinquency, is a waiver of such 
delinquency. 
Mircuet1, J. 

This was an action by Francis M. Sweetzer to recover upon two 
certificates issued by the Odd Fellows’ Mutual Aid Association, o 
Indiana, to James N. Sweetzer, by the terms of which the associa- 
tion agreed upon certain considerations mentioned, to pay the 
plaintiff, who was mentioned in the certificates as one of the bene- 
ficiaries, a certain sum of money upon due proof of the death of 
James N. Sweetzer. 

It was averred in the complaint that Sweetzer died on December 
16, 1880, and that proof of his death had been waived by the 
company. The certificates, copies of which are set out, contain a 
stipulation to the effect that if the assured should fail to pay any 
assessment within ten days after receiving notice thereof, the con- 
tract would be void, and of no effect. It was averred in the com- 
plaint that the company and the assured had mutually agreed 
that the assessments might be paid at any time within sixty days 
after notice; and that the assessments had been paid for two 


* Decision rendered, January 29, 1889. 
VOL. XVIII.—19. 
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years prior to the death of the assured according to that agree- 
ment. The answers denied the alleged agreement, and set up that 
the assured had been delinquent, in that he failed to pay assess- 
ments, from time to time, according to the terms of the certificates; 
that he was in default upon two assessments at the date of his 
death; and that the certificates had, therefore, become void, and of 
no effect. The plaintiff replied, in substance, that the company 
had permitted the certificate to stand uncanceled, notwithstanding 
the failure to pay, and that it had not waived the conditions con- 
tained in the certificates by receiving payment of assessments from 
time to time within sixty days after giving notice, without making 
any objection until after the death of the assured, when, it is 
averred, notice was given that the policy had been forfeited and 
that no more payments would be received. 

It is contended that the court erred in overruling a demurrer 
to the reply, (1) because it is a departure; and (2) because it 
does not state facts sufficient to avoid the answer. A departure 
occurs when the reply is inconsistent with the case made in the 
complaint, or when, in a second or subsequent pleading a party 
abandons the ground he took in his last antecedent pleading, 
and resorts to another: Steph. Pl., 410. But it is not a departure to 
set up new matter by way of replication or additional facts not in- 
consistent with those averred in the complaint: Fanning vs. Insur- 
and Co., 37 Ohio St., 344. 

As showing an excuse for not having made payment of the 
assessments according to the terms of the certificates, it was 
averred in the complaint that they had been paid in conformity 
with a mutual agreement between the assured and the association. 
This averment was wholly immaterial, except as to assessments re- 
maining unpaid. The answer denied the agreement, and sought to 
avoid a recovery by alleging the non-compliance with the condi- 
tion, and that the certificates had thereby become void. The 
plaintiff replied that the condition had been waived by the conduct 
of the association. The reply is not an abandonment of the com- 
plaint. It does not resort to another cause of action or ground of 
recovery, nor does it allege facts inconsistent with those averred 
in the complaint. It is, therefore, not obnoxious to the first objec- 
tion urged. Construed in connection with the antecedent pro- 
ceedings, and it fairly appears from the reply that the habit of the 
company or association was to receive payment of assessments 
after the time fixed therefor by the terms of the certificate, pro- 
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vided they were paid within sixty days from the date of notice, and 
that the policy stood upon its books uncanceled at the date of the 
death of the assured. This being so, the company will not be heard 
to assert a forfeiture after the death of the assured, when by its 
course of dealing with him it may have induced him to believe 
payment might be made within sixty days after the receipt of 
notice. Itis abundantly settled that an insurance company will be 
estopped to insist upon a forfeiture if by any agreement, either ex- 
pressed or implied by the course of its conduct, it leads the insured 
honestly to believe that the premiums or assessments will be re- 
ceived after the appointed day: Insurance Co. vs. Egleston, 96 
U. S., 572; Insurance Co. vs. French, 30 Ohio St., 240; Helme vs. 
Insurance Co., 61 Pa. St., 107; Slyton vs. Insurance Co., 69 Wis., 
224; 34 N. W. R., 151; Appleton vs. Insurance Co., 59 N. H., 541; 
Insurance Co. vs. Anderson, 77 IIll., 384; Hanley vs. Association, 69 
Mo., 380; Insurance Co. vs. Amerman, 119 IIl., 329; Bac. Ben. 
Ass’n., sec. 431. Forfeitures are not favored in the law, and courts 
in order to avoid the odious results of a forfeiture, are not slow in 
seizing hold of such circumstances as may have been acted on in 
good faith, and which indicate an agreement on the part of the 
company or an election to waive strict compliance with the condi- 
tions and stipulations in the policy. Continuing a policy in force, 
and accepting payment.of premiums thereon, with full knowledge 
of facts, which, according to a condition of the contract, make it 
voidable, is a waiver of the condition: Havens vs. Insurance Co., 
111 Ind., 90. One party to a contract will not be permitted to 
make a show of continued leniency or a pretense of liberality, re- 
peated with such uniformity as to put another off his guard, and 
afterwards, by a sudden change in his course of conduct, declare a 
forfeiture, where the other party is helpless to avert the conse- 
quences. It is quite true that mere occasional voluntary indul- 
gence on the part of an insurance company, in the absence of an 
express or implied agreement to waive payment of assessments 
according to the conditions of the contract, cannot justly be con- 
strued as a permanent waiver or as depriving the company of the 
right to insist upon a forfeiture or to cancel its policy on account 
of the failure to pay according to the stipulations therein written: 
Thompson vs. Insurance Co. (104 U. S., 252); but such a course of 
dealing may’be pursued as will estop the company to say that there 
was no agreement, after it has permitted its policy to stand open 
and uncanceled, and after it has accepted payment of overdue pre- 
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miums or assessments in a specified manner which has been con- 
formed to during the lifetime of the assured, and until the oppor 
tunity to make further collections has been cut off by bis death. 
Although the company had the right to declare the contract for- 
feited for non-payment of assessments within the stipulated time, 
yet, if, after the assured had become delinquent, a new assessment 
was made with knowledge of the delinquency, this constituted a 
recognition of the continued validity of the policy or certificate, and 
a waiver of all pre-existing rights of forfeiture: Niblack Mut. 
Ben., sec. 339. In every aspect of the case the reply was therefore 
sufficient. 

The evidence tended to show that Sweetzer became a member of 
one division of the association in December, 1876, and of the other 
in January, 1877. He died suddenly on the 15th day of December, 
1880. The evidence shows that prior to the year 1880, the insured 
paid with reasonable promptness; the payments falling due on the 
25th of the current month being paid on or before the 29th. In 
1880, payments falling due as above were made as follows: The 
assessments for February and March were paid April 2d; those of 
April and May on May 28th; that of June on July 26th; that of 
July on August 31st, that of August on October 18th and the iast, 
that of September on November 24th. The September payment 
was made by the insured in person, at the office of the association, 
and he was then informed by the secretary and general manager of 
the company that his October assessment was past due, and that 
his November assessment would fall due on the next day. ‘The 
agent received the money for his September assessment, and the 
the insured left, saying that he would pay the October and Novem- 
ber assessments ina few days. This was on the 24th day of No- 
vember. He died on the 15th of December, without having paid or 
offered to pay the last two assessments. No formal action had 
been taken by the association to cancel the certificates, or to declare 
a forfeiture, nor was the insured informed when the payment last 
made by him was received that the lenity previously extended 
would no longer be continued. Within fifteen days after the death 
of the insured the plaintiff, who had become the sole beneficiary, 
appeared at the office of the association, to make proof of the death, 
and was there informed for the first time of the delinquencies and 
of the forfeiture claimed. Proof of death was duly made, and the 
association refused to receive the delinquent assessments. It also 
appeared that the insured had received written or printed notices 
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of all the assessments, and that upon ‘each notice there was printed 
a note to the effect that agents were not authorized to extend the 
time of payment beyond ten days after receipt of notice and 
that any delay beyond that time would be at the risk of the 
member, and would not be construed as a waiver of any right of the 
association. 

Upon the evidence the jury found for the plaintiff below. It is 
now insisted that the finding is not sustained by the evidence. 
The case is not altogether clear and satisfactory upon its facts. We 
are of opinion, however, that it was peculiarly a question of fact for 
the jury to determine whether or not, under all the circumstances, 
the conduct of the association was not such as to throw the insured 
off his guard, and to raise an implied agreement on its part to con- 
tinue in the same course of dealing, so long as it received his money 
without giving notice of a contrary purpose. It is a significant cir- 
cumstance that the 23d day before the death of the insured the asso- 
ciation received from his hand, at its home office, September assess- 
ment then nearly sixty days overdue. He was informed at that 
time that his October assessment was past due and that his Novem- 
ber assessment would mature on the following day. The insured 
left. saying he would pay the assessments in a short time. There 
was 10 intimation from the officers or agents of the company that 
any forfeiture of the policy was contemplated, or that the money 
would not be received, if tendered in conformity with the other 
payments recently made. The jury must have drawn the inference 
that the association had permitted the insured to turn away from 
its office, resting upon a belief that there had arisen from this last 
interview, and from the previous conduct of the officers of the asso- 
ciation, an implied agreement that the association would receive 
the October and November assessments notwithstanding the delin- 
quency, in case they were paid or tendered as payments had been 
heretofore made. Nor can we doubt but that payment would have 
been accepted as in the other cases, but for the intervention of the 
death of the insured. It is not necessary that there should have 
been an agreement formerly expressed in words to extend the time. 
If the officers of the association manifested by their acts, declara- 
tions, or conduct their assent to an extension of time, and their in- 
tention not to insist upon a forfeiture, and the insured honestly and 
in good faith relied and acted upon their conduct or declarations, 
the association is now estopped to say that there was no agreement. 
We cannot disturb the judgment on the evidence. The instructions 
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complained of, put the case to the jury fairly upon the legal princi- 
ples already enunciated in this opinion. It would serve no useful 
purpose to set them out. 

At the trial the appellant offered to prove by its secretary and 
principal manager that he told the insured, on one occasion, that 
some of his assessments were overdue, that he had thereby lost his 
right to his certificate, and that he was delaying payment at his own 
risk and peril. This testimony was excluded, we are unable to per- 
ceive the materiality of this evidence. The court admitted in evi- 
dence notices of assessments received by the insured, upon every 
one of which was printed substantially the same information, only 
in more emphatic terms. Insurance companies cannot, however, 
either by printed notices or by verbal communications continue 
their right to insist upon forfeiting a contract for non-payment of 
assessments, and at the same time habitualiy accept overdue assess- 
ments whenever tendered. After a forfeiture has occurred a new 
assessment against the member, and an acceptance of the overdue 
assessment, inevitably waives the previous forfeiture, notwithstand- 
ing the notice that non-payment will be at the risk of the member. 
It was, therefore, wholly immaterial what the secretary may have 
told the insured concerning his delinquency, and its effect upon his 
certificate, provided the course of dealings of the association and the 
acts and declarations of its agents, were such as to induce him to 
believe that the time for payment would be extended as theretofore. 
The conversation proposed, did not in any way tend to show the 
absence of an understanding or agreement to continue the previous 
course of dealing, or that the association would thereafter insist 
upon the enforcement of the terms of its contract in case of failure 
to comply by paying assessments when due. 

We find no error in the record. The judgment is therefore 
affirmed with costs. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF NEW YORK. 


GUNTHER er at. 
US. 


LIVERPOOL & LONDON & GLOBE INS. CO.* 


The fire was caused by drawing kerosene on the insured premises by lamp- 
light for a neighbor. The policy stipulated that kerosene should not be 
stored on the premises except to be used for lights if the same be drawn 
and the lamps filled by daylight under penalty of forfeiture. Two riders 
were attached, one granting the privilege of using kerosene for light, 
lamps to be filled by daylight only, the other, ‘‘ privileged to keep not ex- 
ceeding five barrels of kerosene oil on said premises.” 


Held, That there was nothing in the riders inconsistent with the prohibition 
against drawing by lamplight. 
Held, That the policy was avoided by its violation. 


C. Barysripgz Sirs, for Plaintiffs. 
Wituiam Aten Borter, fur Defendant. 
Lacomsg, J. 

When the testimony in this case was closed, defendant moved for 
the direction of a verdict. The court was inclined to grant such 
motion on the ground that it appeared by uncontradicted evidence 
that the cause of the fire was the drawing of kerosene by lamplight. 
Inasmuch, however, as much testimony had been introduced bear- 
ing on another defense, viz., the presence or use of gasoline or ben- 
zine on the premises, the motion was denied, with leave to renew 
after verdict as a motion for direction of judgment. All question 
as to the drawing of kerosene by lamplight was withdrawn from the 
jury, and upon plaintiffs’ case, and the other defense, their verdict 
was for the plaintiffs. The defendant now moves for a new trial on 
the same ground as that urged when the case was closed; not mak- 
ing the motion reserved to it, for the reason that such motion is 
“not in consonance with Federal practice,” because a com/pulsory 
nonsuit is not permitted here, and its practical equivalent—the 
power to direct a verdict—does not exist after verdict rendered. 


* Decision rendered, March 17, 1888. 
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Under the authorities it is no doubt true that the very same pro- 
cess by which a State judge nonsuits a plaintiff on the whole case 
on grounds of law, is called the “directing a verdict,’ when prac- 
ticed by a Federal judge: Oscanyan vs. Arms Co., 103 U.S., 261. 
It would be matter of regret, however, if the Federal courts should 
by sticking in the bark of mere verbal dialectics be unable, despite 
section 914, Rev. St., to avail themselves of a State practice so sim- 
ple, sensible, and efficient as that of directing judgment of nonsuit 
upon reserved points of law after verdict: Shepherd vs. Bishop, 6 
Bing., 435; Downing vs. Mann, 3 E. D. Smith, 36; Insurance Co. 
vs. Minard, 2 N. Y., 98; Shellington vs. Howland, 53 N. Y., 371. 
By the refusal of the court, however, to charge his last five requests, 
and by the denial of his motion to direct a verdict in his favor, coun- 
sel for the defendant is entitled to apply for the relief he now asks. 

Neither the plaintiffs’ extended argument, nor a careful examina- 
tion of the authorities cited in his brief, has altered the opinion ex- 
pressed on the trial. The circumstances under which the fire ori- 
ginated were these: On August 15, 1879, two servants belonging 
to the Bath Park Hotel, situated about a mile distant, came to 
Walker, the proprietor and occupant of the insured premises, to 
borrow some kerosene oil. [There was considerable conflict of tes- 
timony as to whether it was kerosene or gasoline which they came 
to get; but the jury has found that there was no gasoline on the 
premises, and this motion will therefore be determined upon the as- 
sumption that the oil on the insured premises was_ kerosene. ] 
Their request was acceded to, and they were referred by Walker to 
one of his employes, who was directed to supply their need. With 
two common open wooden pails, which they had brought to carry 
the oil in, and accompanied by Schuchart, Walker's employe, carry- 
ing alighted lantern, the Bath Park employes went to the “ oil-room.” 
In this room, which was generally under Schuchart’s charge, there 
was a barrel of kerosene, a can, some old rubbish, and a stand on 
which lamps could be filled. It was under what was known as the 
* pavilion,” its floor a foot or so below the level of the ground, ap- 
parently without a window, and entered by a narrow door. Schu- 
chart first set his light—an ordinary stable lantern, with holes in 
the top—upon the door-sill, and began to draw into the pails. The 
first of these leaked; considerable oil was spilled, and its contents 
were then poured into the second pail. About this time the lamp 
was brought from the door-sill nearer to the barrel, and shortly 
afterwards—only a few minutes after the party entered the oil- 
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room—there ensued an explosion and conflagration by which the 
premises were totally destroyed. There was some conflict as to the 
precise time of explosion, but all the testimony showed that it was 
about dusk, darker in the oil-room than it was outside, and there is 
no dispute but that the oil was not being drawn by daylight only. 

Is a loss so caused covered by the policy? It is undoubtedly true 
that written clauses and riders will prevail over the ordinary printed 
forms of insurance contracts, and that as the contract is an instru- 
ment prepared by the insurer, all doubts or ambiguities are to be 
resolved against him. But the two essential rules of interpretation, 
which are the headlights under which all written instruments should 
be construed, are just as applicable to contracts of insurance as to 
any other agreements,—the whole document must be considered, 
and it must be construed so as to give effect to the intent of the 
parties as indicated by the language employed. The contract in 
suit, which covered a summer hotel, used as a dwelling-house in 
the winter season, was on one of the ordinary printed forms of pol- 
icy used by the defendant. It contained, as such policies usually 
do, many carefully drawn provisions, paragraphed and numbered, 
restricting the operation of the contract, and saving the company 
from claims for loss arising under circumstances which exposed them 
to some unusual hazard which they were not willing to accept. One 
of these paragraphs is as fellows:— 

11. * * * Petroleum, rock, earth, coal, kerosene, or carbon oils of any 
description, whether crude orrefined, benzine, benzole, naphtha, * * * or 
any other inflammable liquid are not to be stored, used, kept, or allowed on 
the above premises, temporarily or permanently, for sale or otherwise, unless 
with written permission indorsed on this policy, excepting the use of refined 
coal, kerosene, or other carbon oil for lights, if the same is drawn, and the 
lamps filled, by daylight. Otherwise this policy shall be null and void. 

This paragraph declares its meaning with no uncertain sound. 
First, it absolutely prohibits, except upon written permit, the “stor- 
ing, using, keeping, or allowing” of kerosene and certain other oils 
on the premises, temporarily or permanently, and for any purpose 
whatever (“for sale or otherwise”). It next makes an exception in 
favor of kerosene, but with clearly expressed restrictions: (a) The 
kerosene so kept is to be used for lights. It is not to be kept “for 
sale,” or kept or used “ otherwise,” except for lights; and manifestly 
for lights on the insured premises. (b) The kerosene which might 
thus be kept “for lights” is to be drawn by daylight. (c) The 
lamps in which the kerosene kept “for lights” is burned must be 
filled by daylight. (d) As to any other manipulation of kerosene 
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which is necessary to its use “for lights,” the paragraph above 
quoted is silent. The next inquiry is whether elsewhere in the con- 
tract there is anything so inconsistent with the terms of this para- 
graph as to make the meaning of the contract doubtful even; for 
doubts will be resolved aguinst the insurer. The general descrip- 
tion of the property, viz.: “The two story frame hotel building, 
with one story frame kitchen and two story pavilion adjoining and 
communicating, situate on Gravesend Bay, at Bath, Kings Co., L. L, 
[it is understood the above property is to be occupied by a family 
when not in use as a hotel]”—is certainly not inconsistent with a 
provision restricting the keeping and use of kerosene to the single 
purpose of lighting the premises. In that respect the case at bar 
differs from the Harper cases and the others cited, where the or- 
dinary use of such premises, as the policy described or the survey 
disclosed, was inconsistent with the restrictions of the printed form. 
Nor does the provision as to special means of lighting, which was 
written in with the description of the premises, present any such in- 
consistency. The “ privilege to use gasoline gas, gasometer, blower, 
and generator, being under ground about sixty feet from main build- 
ing, in vault; no heat employed in process,”—does not import that 
the insured may not also use kerosene for lighting the premises un- 
der the conditions of the policy, nor imply that he may keep or use 
it for any other purpose or in any other way. 

It further appears that at the time of issuing the policy there was 
attached to it a rider containing a customary privilege attached 
generally to policies, and expressed as follows: ‘“ Privileged to use 
kerosene oil for lights; lamps to be filled and trimmed by daylight 
only.” What effect has this upon the provisions of paragraph 11, 
above quoted? In the first place it imposes an additional restric- 
tion upon the insured, for it forbids the “trimming” of lamps ex- 
cept by daylight. Paragraph 11, by its silence, permitted trimming 
—an operation not wholly free from danger when conducted by ar- 
tificial light—at any time. The rider is thus susceptible of intelli- 
gent interpretation, without finding its sole meaning in the endeavor 
to dispense altogether with the kerosene clause of the policy. In 
view of the rule of construction which requires us to consider the 
whole contract, the meaning of this rider is to be determined only 
after its terms are collated with those of paragraph 11, above 
quoted. When this is done, it will be at once seen that there is 
nothing in it which will warrant the contention that kerosene may 
be kept “for sale,” or kept or used “otherwise” than for lighting 
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the premises. These buildings certainly could not be used as a 
storehouse from which might be obtained the oil necessary to light 
some other premises, even if those other premises were used by the 
assured, The lights in which the kerosene,—which the assured 
was thus authorized to keep,—was to be burned, were to be filled 
with that kerosene by daylight only. The rider is silent as to draw- 
ing. The sounder interpretation would seem to | e that, as to draw- 
ing, the original form, being unmodified by any inconsistency in 
the rider, should control; but even if the effect of silence in the 
rider on that subject is to make the whole contract silent as to the 
time of drawing kerosene under the privilege, then the utmost that 
can be claimed for the privilege given to the assured under the 
rider and contract is this: ‘You shall not,” says the insurer, “keep 
or use kerosene oil for sale, or any other purpose except that of 
lighting the premises. As to the oil which you thus use for light- 
ing, you must not pour it into your lamps except by daylight; but 
we do not care when you draw the kerosene which we thus allow 
you to fill your lamps with.” In view of the testimony in this case, 
such a clause would probably have afforded abundant protection to 
the insurer. Ifthe lamps were not to be filled except by daylight, 
no one would be likely after dark to draw oil, which could not be 
poured into them till the next morning. And no one who was draw- 
ing oil with which to fill the lamps of that hotel would be likely to 
draw it in an open wooden pail, or otherwise than into a can such 
as might be thereafter conveniently used as an instrument for filling 
the lamps. The expert testimony shows that such a mode of draw- 
ing would be quite safe, and that it is only the agitation and expo- 
sure of a broad surface of the liquid which renders the presence of 
a light dangerous. The kerosene oil which took fire in this case, 
however, was being drawn for no such purpose; and the language 
of the rider cannot be stretched so far as to cover a loss caused as 
this was, by operations not allowed by the policy. 

Finally, plaintiffs sought to sustain their case on the terms of an- 
other rider, written on the margin of the policy, at the close of the 
season of 1878, when the assured decided to give up lighting any 
part of the premises with gasoline. It readsas follows: “ Privil- 
edged to keep not exceeding five barrels of kerosene oil on said 
premises.” There is nothing in this clause, however, at all incon- 
sistent with the restrictions as to drawing which the policy contains. 
Nor does it at all import a keeping for any purpose other than that 
already provided for, viz., the lighting of the premises. It merely 
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provides how much kerosene may be kept under the general license 
to keep, implied in the kerosene clause and the rider. It is not 
concerned either with the uses or manipulation of the oil so kept. 
The clause and both riders stand perfectly together. 

The motion should be granted; and if, under tke Federal prac- 
tice, a judgment cannot now be directed for the defendant on the 
point reserved, a new trial will be ordered. 


SUPREME COURT OF IOWA. 


NEWMAN 
Us, 


COVENANT BENEFIT ASSOCIATION.* 


A benefit certificate provided that action must be begun within a stated time ; 
by mistake an action at law was brought against the association for the 
amount, whereas the suit should have been in equity to compel an as- 
sessment. 

Held, That under the Iowa code the petition may after reversal of judgment 
be changed by amendment to one of equity, and such amendment does 
not introduce a new cause of action. 

The certificate was payable to the devisees ‘as designated in his last will.” 

Held, That in the absence of a will the proceeds would descend to the heirs 
as would any other property. 

The insured was a confirmed drunkard, which fact was known to the agent 
who took the application. The certificate provided that it should be 
void in such case, and by another provision that in such case the associa- 
tion might arfnul the certificate. 

Held, That the issue of the certificate and receipt of the premium with the 
knowledge of the facts by the agent, waived the condition rendering it 
void. But such waiver did not waive another stipulation that it should 
be void if the insured died from the effects of intoxication or while in- 
toxicated. 

Held, That in case of refusal to make an assessment as ordered by the court, 
the remedy is not restricted to the mere infliction of the penalty for con- 
tempt. The plaintiffis entitled to un action to recover judgment against 
the association for the full amount of the certificate, and a decree to that 
effect may be entered against a corporation of another State. 


* Decision by Rothcock, J., October 26, 1888. 
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SUPREME COURT OF PENNSYLVANIA. 


NIAGARA FIRE INS. CO. or New Yorr 
vs. 


FIDELITY TITLE AND TRUST CO., Trustex, rtc.* 


Where a policy of fire insurance provides that when the company “shall 
claim that the fire was caused by an act or omission of any person, town 
or corporation which created a cause of action, the party to whom the 
loss1is payable under this policy shall, on receiving payment, assign to 
this company such cause of action,” the covenants are dependent and per- 
formance by one of the parties cannot be compelled without performance 
or an offer to perform by the other. 

Any release for damages by fire given by the assured to a third party, whose 
negligence occasioned the loss, makes the performance of a covenant to 
subrogate either impossible or useless, and relieves the insurance com- 
pany from its concurrent covenant to pay. 


Assumpsit, by the Fidelity Title and Trust Company, Trustee, 
for the use of the Western University of Pennsylvania, against the 
Niagara Fire Insurance Company, of New York, to recover on a 
policy of insurance for a loss by fire following an explosion of 
natural gas alleged to have occurred through the negligence of the 
gas company. The plaintiff settled with the latter company for all 
losses other than by fire, especially excepting such losses in the set- 
tlement, and brought this action therefor. The insurance company 
demanded subrogation under the clause of its policy above recited, 
before payment of the loss, which was refused, and set up such 
demand and refusal as a defense to the action. Whereupon the 
court below entered judgment for the plaintiff. 


Isaac S. Van Vooruts, Esq., for Plaintiff in Error. 
Gerorce P. Haminton, Esg., Contra. 
Wits, J. 
When the judgment was entered in this case, a copy of the policy 
of insurance sued on, and an affidavit of defense, were on file. 


* Opinion filed, January 14, 1889.—From Pittsburgh Legal Journal. 
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The question in the court below, and now before us, is whether the 
affidavit disclosed a good defense to the action on the policy. The 
following provision made part of the contract between the parties: 
“When this company shall claim that the fire was caused by an act 
or omission of any person, town, or corporation which created a 
cause of action, the party to whom the loss is payable under this 
policy shall, on receiving payment, assign to this company such 
cause of action.” The affidavit of defense distinctly averred that 
subrogation had been demanded, and that payment of the loss had 
been offered upon receiving an assignment of the cause of action 
against the gas company; also that the plaintiff had refused to 
make and deliver such assignment, and had in disregard of the 
covenant in the policy settled with the gas company, whose negli- 
gence was alleged to have caused the injury, and released it from 
liability. The facts thus averred, if sufficiently proved, constitute 
a good defense, and for the purpose of determining the sufficiency 
of the affidavit they are to be taken as true. By the terms of the 
policy it is expressly provided that the assignment shall be made 
“on receiving payment.” The act of payment on the one hand, and 
and assignment on the other, are thus made concurrent. The 
covenants are dependent and performance by one of the parties 
cannot be compelled without performance or an offer to perform by 
the other: Williams vs. Bently, 27 Pa. St., 294; Henry vs. Raiman, 
25 Id., 354; Keeler vs. Schmutz, 47 Id., 185; Adams vs. Williams, 
2 W. & S., 227. There is no question of tender involved, and the 
authorities cited upon that question are therefore inapplicable. 
The plaintiff sues upou a policy insuring loss by fire. The defend- 
ant admits the loss, avers the covenant to assign “on receiving pay- 
ment,” and alleges an offer to perform, on its part, on or concur- 
rently with performance by the plaintiff, which was refused and its 
right to such assignment denied. This is a complete answer to the 
action. The plaintiff cannot compel performance by the insurance 
company while refusing performance of its own covenant with 
which that of the insurance company is connected and upon which 
it is dependent. 

The effect of the release given by the plaintiff to the gas company 
is not now before us; but its purpose to save the rights of the in- 
surance company would seem clear from the language employed. 
“Tt is understood that the foregoing settlement and release do not 
affect the claim of said first party against insurance companies for 
loss occasioned by fire, and which claim said first party shall be 
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entitled to receive in addition to, and independently of, the sum 
paid by said second party.” The gas eompany has not, therefore, 
paid for the loss by fire, and the release expressly excepts this part 
of the plaintiff's claim from its operation in order to save the plaint- 
iff’s cause of action against the insurance companies. If, however, 
the release did extinguish all claim for damages by fire resulting 
from the explosion, that alone would be a sufficient reason for re- 
fusing judgment in this case, under the rule laid down in Carstairs 
et al. vs. Mechanics and Traders’ Insurance Company of New York, 
18 Fed. Rep., 473. Such a release as should make performance of 
the covenant to assign either impossible or useless, would relieve 
the insurance company from its concurrent covenant to pay. 

The judgment is now reversed, the record remitted, and a pro- 
cedendo awarded. 


et 


SUPREME COURT OF PENNSYLVANIA. © 


INS. CO. OF NORTH AMERICA 


Us. > 
FIDELITY TITLE AND TRUST CO.* 


A demand made by a surety for subrogation before he has discharged the lia- 
bility out of which it grows, is without anything to support it, and the 
creditor may properly refuse it without affecting thereby his right of ac- 
tion against the surety. It is not a liability to pay, but an actual pay- 
ment to the creditor which raises the equitable right to be subrogated to 
his remedies. 

In this case a building was damaged by an explosion of natural gas followed 
by fire. The assured settled with and released the gas company jor the 
damage done other than by fire and bronght suit against the insurance 
company for the fire loss. The company answered that the fire was the 
result of the criminal carelessness of the gas company, which was there- 
fore liable for the loss; that its own liability was in the nature of a surety 
and on payment of the loss to the assured it had the right to be substi- 
tuted to its right of action, and that it had demanded and been refused 
such an assignment. The policy did not contain an express covenant of 
subrogation. Held, no defense. 

Semble, that the gas company is liable to the insurance company for the fire 
loss if the loss was the result of the criminal negligence of the former. 


Assumpsit, by the Fidelity Title and Trust Company against the 
Insurance Company of North America, to recover under a policy of 
insurance, issued by defendant, for a loss by fire. 


* Opinion filed January 14, 1889.—From Pittsburgh Legal Journal. 
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The facts are stated in the opinion, infra, and are similar to the 
case of same plaintiff against the Niagara Insurance Company (see 
preceding case.) The court below entered judgment for the 
plaintiff. 


Isaac S. Van Vooruis, Esq., for Plaintiff in Error. 
Grorce P. Hamitton, isq., Contra. 
Wits, J. 

This is an action upon a policy of insurance against loss by fire 
in the usual form. Judgment was entered for want of a sufficient 
affidavit of defense, and this is the action complained of. The afti- 
davit admits the genuineness of the policy, the fire, the loss as ad- 
justed, and the liability of the insurance company under the terms 
of its policy, but denies the right of the plaintiff to recover for the 
following reasons : (1) The fire resulted from the criminal negli- 
gence of the People’s Natural Gas Company, which is therefore lia- 
ble for the loss. (2) Its own liability to the insured is in the nature 
of that of a surety, and upon payment of the loss to the plaintiff it 
has a right to be substituted to its right of action against the gas 
company. (3) That it has demanded an assignment of such right 
of action, which has been refused. (4) That the insured has settled 
with the gas company, and released it from liability for the fire, as 
appears by a copy of the settlement and release attached to the af- 
fidavit. Two questions are thus raised. Is the refusal of the in- 
sured to make an assignment of its cause of action against the gas 
company, on request of the insurer, a defense in this action on the 
policy ? Does the settlement and release attached to the affidavit 
cover the loss by fire now sued for? Upon the first of these ques- 
tions it must be remembered that the right to subrogation or sub- 
stitution does not rest on an express covenant to assign, as in the 
case of the Niagara Insurance Company vs. Fidelity Title and Trust 
Company, decided at the present term. In the absence of such 
covenant it rests on equitable principles applicable to the relations 
which these parties sustain to each other. If it be conceded that 
the insurer stands in the position of a surety for loss sustained by 
reason of the wrongful acts of others, and has a right to the reme- 
dies which the insured might employ against them, after it has dis- 
charged its liability under its policy, still it has no reason for de- 
manding substitution in advance. It is not a liability to pay, but 
an actual payment to the creditor, which raises the equitable right 
to be subrogated to his remedies: Kyner vs. Kyner, 6 Watts, 227; 
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Hoover vs. Epler, 53 Pa. St., 522; Appeal of the Forest Oil Com- 
pany, 118id., 138. A demand made by the surety for subrogation 
before he has discharged the liability out of which it grows, is with- 
out anything to support it, and the creditor may properly refuse it 
without affecting thereby his right of action against the surety. 
The refusal of the assignment demanded by the insurer in this case 
in advance of payment of the loss is therefore no defense to this 
action. Nor does the settlement and release of December 30, 1887, 
appear to cover, and so extinguish the plaintiffs cause of action. It 
is plain and explicit in its provisions, and purports to settle and re- 
lease “all claims and demands of every kind of the said first party 
arising out of or occasioned by the explosion in the Patterson 
block on October 9, 1887, including claims for loss or suspension of 
rent by the tenants of said first party.” These general expressions 
are limited and explained in a later paragraph which declares that 
“it is understood that the foregoing settlement and release do not 
affect the claim of said first party against insurance companies for 
‘loss occasioned by fire, and which claim said first party shall be en- 
titled to receive in addition to, and independently of, the sum paid 
by said second party.” From the terms of this settlement and re- 
lease it is evident that the loss by fire was not paid by the gas com- 
pany, but was expressly excepted from its operations. The injury 
done by the destructive power of the explosion in shattering walls 
and windows, in the destruction of articles of furniture, and making 
rooms temporarily unfit for occupancy, is included, but the loss 
from fire is excluded from its operations, and the right to recover 
therefor as an unsatisfied claim, valid and subsisting, against the 
insurers, is distinctly asserted. If the fire resulted from the explo- 
sion, and the explosion was chargeable to the negligence of the 
gas company, the insured had an election whether to proceed 
against the gas company because of its negligence, or against the 
insurance company, on its covenant to indemnify. If the insured 
had proceeded against the gas company, a recovery against it for 
the loss by fire would, when paid, have reimbursed the insured, 
and its claim being thus satisfied no recovery could have been had 
against the insurance company. But the insured has chosen to di- 
vide its loss into two parts, and to demand one of these not covered 
by its policies of insurance from the gas company, and the other 
which is covered, from the insurance company. The liability of 
the insurer is clear. The claim is within the letter of its policy. 


Whether the gas company is liable to reimburse the insurer in an 
VOL. X VITI.—20. 
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action brought in the name of the insured, for its use, will depend 
on whether the fire was the result of the criminal negligence of 
the gas company. This part of the demand of the insured has not 
been paid by the gas company, nor has it been extinguished by 
the terms of the release. On the other hand it has been expressly 
saved from the operations of the release, and asserted to be a valid 
claim “which said first party shall be entitled to receive in addi- 
tion to, and independently of, the sum paid by said second party.” 
After having thus asserted the existence uf this claim as unpaid or 
subsisting, the gas company could not be heard after a recovery 
against the insurance company, to deny its validity, or to assert its 
release or extinguishment. The right of action and demand re- 
leased were those paid by the gas company. That not paid does 
not purport to be released, but is asserted to subsist. It has 
neither been disposed of by the parties nor by the law, but remains 
for adjudication in the same manner and with the same effect as 
though the release of December 30, 1887, had not been executed. 
The court below was right in holding the affidavit to be insufficient, 
and in directing judgment to be entered for that reason. 
The judgment is therefore affirmed. 


SUPREME COURT OF TEXAS. 


BYRNE et at. 
Us. 
OASEY et au.* 


The by-laws of a benevolent society provided that they might be amended at 
any time. When the certificate in question was taken out they provided 
that it might be surrendered and exchanged for a new one, with consent 
of beneficiary. By a subsequent amendment, the required consent of 
beneficiary was omitted, and the insured subsequently surrendered and 
exchanged the policy without such consent. 

Held, That the original beneficiary had no vested rights and was no party to 
the contract, and therefore could not complain of the change or recover 
on the original certificate. 


* Decision by Walker, J., March 20, 1888. 
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COURT OF APPEALS OF NEW YORK. 


ELLEN PHELAN, Avm’x, Etc., Appellant, 


vs. 


NORTHWESTERN MUTUAL LIFE INS. CO., 
Respundent.* 


The statute of New York provides that no life policy shall be forfeited for non- 
payment of premium unless after it becomes due, a notice stating the 
amount, the place where it should be paid, and the person to whom paya- 
ble, shall be mailed to the party’s last known post-office address, stating 
that the policy will be void within thirty days. 


Held, That a notice received by the insured, but which was not directed te 
his last known business address, dated prior té payment becoming due, 
and notifying him of the amount, when, and where payable, and that 
under the conditions of the policy parties failing to make prompt pay- 
ment were carrying their own risk, in the absence of any evidence when 
the notice was sent or received, was not a compliance with the statutory 
requirement. 


R. J. Mosss, Jr., for Appellant. 
Davin Wittcox, for Respondent. 


Danrorrs, J. 

The defendant is a life-insurance company organized under the 
laws of Wisconsin, but doing business in the State of New York. 
On the 31st of March, 1880, it issued a policy of insurance upon the 
life of George P. Phelan. The premiums were payable on or before 
the 31st of March, June, September, and December in each year, 
and the policy contains a provision that if the premiums are not 
paid at the times mentioned, the policy shall cease and determine. 
The premium that became due December 31, 1882, was not paid. 
It was tendered to the company about two o’clock on the 15th of 
January, 1883, but was refused. The insured died on the night of 
that day. The plaintiff is his administratrix, and sues upon the 
promise contained in the policy, to pay the sum assured in sixty 
days after notice and proof of death of the insured. 


* Decision rendered, March 26, 1889. 
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It is obvious upon the facts so far stated that no recovery could 
be had, for the condition upon which the defendant was to be liable, 
had not been performed; but the plaintiff relies upon the statute of 
this State regulating the forfeiture of life-insurance policies (Laws 
of 1877, chap. 321), and claims to enforce the policy upon the 
ground that the defendant failed to do that which the statute exacts 
as a condition of forfeiture. The statute (supra) declares that “no 
life-insurance company doing business in this State shall have 
power to declare forfeited or lapsed any policy thereafter issued by 
reason of non-payment of premium, unless after it becomes due, a 
notice stating the amount of such premium, the place where it 
should be paid, and the person to whom the same is payable, shall 
be duly addressed and mailed to the person whose life is assured, at 
his last known post-office address, postage paid by the company, 
and further stating that unless the premium then due shall be paid 
to the company or its agent within thirty days after the mailing of 
such notice,” the policy and all payments thereon will become for- 
feited and void,” and the statute provides that in case such payment 
is made within the thirty days limited therefor, it shall be deemed a 
full compliance with the requirements of the policy in respect to 
the payment of premium, and declares that no such policy shall in 
any case be forfeited until the expiration of thirty days after the 
mailing of such notice. There is no pretence that this notice was 
given, but on the contrary the argument of the defendant is to the 
effect. that it did another thing which the statute makes equivalent 
thereto. As to that the provision is “that a notice stating when the 
premium will fall due, and that if not paid the policy and all pay- 
ments thereon will become forfeited and void; served in the manner 
“above stated,” at least thirty and not more than sixty days prior 
to the day when the premium is payable, shall have the same effect 
as the notice before provided for. That such notice had been given 
was a fact to be established by the defendant before its defense 
could be maintained, and whether it was so established is the only 
question on this appeal. 

The defendant relies upon a paper found after the death of the 
insured among his effects, and reading as follows :— 

OFFICE OF THE NoRTHWESTERN Mutua Lire InsuraNcE ComMPany, 
MuuwavkeE, Wis., November Ist, 1882. 
GrorcE F’, Puetan, 37 Barclay Street. 

The 4 qr. premium of $17.40 on your policy No. 102,320 falls due at the office 
of the agent of this company in New York City, N. Y., before noon on the 31st 
day of December, 1882. 
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The conditions of your policy are that payment must be made on or before 
the day the premium is due, and members neglecting so to pay are carrying 
their own risk. Agents have no right to waive forfeitures. 

Please present this notice at time of payment. 

Yours respectfully, J. W. Sxmver, Secretary. 


H. M. Munsett, Gen’l Agent, 
NortTHWESTERN Moutvat Lire Co., 
160 Fulton St. 
Office, Cor. Broadway, N. Y. City. 

Prompt payment is necessary to keep your policy in force. 

No proof was given of compliance with the statutory provision in 
regard to the mailing of the notice, but the argument of the re- 
spondent is that the regularity of its proceedings in those respects 
is to be inferred from the fact that the notice was found among the 
papers of the deceased. The evidence is insufficient for that de- 
duction. It appears that the residence of the deceased at the time 
the notice should have been given, was 45 Warren Street, New 
York; that the company had been apprised of that fact and had so 
entered it upon their books. Moreover, the agent of the defendant 
testified that “the post-office address of Phelan appeared upon the 
books to be as above stated. The notice produced was not so ad- 
dressed. It was addressed to him at 37 Barclay Street. It may be 
presumed that it reached that place in due course after it was 
mailed. But when was it mailed? There is no evidence as to that. 
The date is of no importance and is evidence of no statutory fact. 
Within the cases cited by the respondent it might in a proper case 
be presumed that its date represented the day it was prepared or 
written. But nothing more. Certainly it cannot be considered as 
just ground for inferring the wholly distinct and vital fact—that it 
was put in the mail on that day; nor that the envelope was properly 
addressed. In the absence of other evidence the presumption is the 
address on the envelope corresponded to the address on the letter. 
Nor does the fact that the notice was in the possession of the as- 
sured on the 17th of January, 1883, afford any ground for inference 
that he received it in due course of mail, nor that it was served upon 
him or received by him at any day earlier than January 17th. 

We are also of opinion that the notice does not in its terms con- 
form to the statute. Many ignorant and unlearned people seek to 
avail themselves of the advantages proposed by these companies. 
The statute is designed for the protecfion of all classes, and the lan- 
guage it prescribes for notice is intelligible to all. To say that in a 
declared event “a policy will become forfeited and void,” conveys 
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a& meaning easily to be comprehended. To refer to the policy and 
its conditions and say that “members neglecting so to pay are carry- 
ing their own risk,” is quite another thing, and while it may be 
comprehensible to those versed in the language of insurers and ac- 
customed to their phraseology, it is not the language of the statute 
and does not embody the notice which the statute requires. The 
principle upon which our decision in the recent case of Carter vs. 
Brooklyn Life Ins. Co. (110 N. Y., 15), vests, applies, and requires 
that the appeal should succeed. 

The judgment of the court below should, therefore, be reversed 
and a new trial granted, with costs to abide the event. 

All concur, Ruger, C. J., in result, and Peckham and Gray, JJ., on 
first ground stated in opinion. 


UNITED STATES CIRCUIT COURT. 
SOUTHERN DISTRICT OF NEW YORK. 


HENRIETTA P. SARGENT 


vs. 
HOME BENEFIT ASSOCIATION.* 


The policy stipulated that ‘‘ death of the member by his own hand or act, 
whether voluntary or involuntary, sane or insane at the time,” was a 
risk not assumed. The insured was found dead in his room with a se- 
vere wound in the temple and a revolver near, with three chambers dis- 
charged ; also a note was left to his physician complaining of unbearable 
headache. To the question in the proofs whether death was caused by 
his own hand or act, the answer was, ‘See statement of coroner's physi- 
cian.” This statement as to immediate cause of death was ‘‘ shock from 
penetrating shot wound of head. Mental aberration superinduced by 
chronic headache.”’ The physician further stated in reply as to whether 
death was caused by his own hand, that he was unable to make any 
further statement than the above, that the mental condition was probably 
due to chronic headaches caused by meningitis or tumor. 

Held. That the declarations in the proofs did not estop the plaintiff from 
claiming that the death was not due to suicide, nor was the burden of 
proof shifted to the plaintiff to prove that it was not suicide after evi- 
dence more complete than that of the coroner’s physician had been fur- 
nished. . 

Where the evidence left the real cause of death in doubt, the question was 
properly for the jury. 


* Decision by Coxe, J., May 22, 1888. 
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SUPREME COURl OF INDIANA. 
Appeal from the St. Joseph C. C. 


QUEEN INS. CO. 
vs. 
STUDEBAKER BROS. MFG. CO.* 


Objections to the form of judgment not made to the court below cannot be 
heard by the appellate court. 


Objections to evidence must be so definite that the appellate court need not 
hunt the record and conjecture what is complained of. 


An appellate court will not weigh the evidence if sufficient to sustain the find- 
ing. A claim of excessive assessment of damages when not assigned as 
a cause for new trial, is waived. 


Tuos. Bates and A. L. Brick, for Appellant. 
A. AnpErson and L. Huszarp, for Appellee. 
Oxps, J. 

This is an action on an insurance policy issued by the Queen In- 
surance Company, appellant, to the Studebaker Manufacturing Com- 
pany, appellee, on the 17th day of December, 1884, whereby it in- 
sured appellee against loss or damage by fire on a certain lumber 
yard to the amount of $2,000. There was other insurance on the 
lumber, amounting to some $50,000. On the 29th day of May, 1885, 
a large portion of the lumber yard was destroyed by fire. Appel- 
lee gave notice and made proof of the loss. Appellant failed to pay, 
and this suit was brought to recover the amount due upon the policy. 

The complaint was in the usual form and the appellant answered 
in three paragraphs: First, general denial. The second admits the 
policy of insurance, and alleges that it is subject to the restrictions 
set forth in said policy, that “this policy shall be and become void 
in case the assured shall have made any false or fraudulent repre- 
sentations,” and charging that the appellee was guilty of fraud 


* Decision rendered, February 22, 1889. 
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within the meaning and intent of said clause by making false and 
fraudulent entries in their books of account, by which appellees’ loss, 
as shown by said statements and books, was much greater than the 
actual loss sustained; that when appellant applied to appellee for a 
true and exact statement of its loss and damage, appellee produced 
and exhibited to appellant the books containing said false and 
fraudulent entries, and claimed and declared to appellant that the 
books and account showed an exact and truthful account and state- 
ment of appellees’ loss by said fire; that appellee well knew said 
statements were fraudulent, and was therefore guilty of fraud within 
the true intent and meaning of the condition in the policy, which 
provided that any fraudulent representations vitiated the policy. 
The third paragraph sets up and alleges that after the fire the ap- 
pellee presented to appellant its proof of loss; that for the purpose 
of inducing appellant to pay appellee more than the actual loss sus- 
tained, stated in the proofs that the amount of its loss was $46,- 
736.66, and defendants’ proportion of said loss amounted to $1,- 
779.49; that appellees’ loss did not amount to that sum, and that 
the prices fixed upon the lumber alleged to be destroyed were 
false and fraudulent. 

Appellee filed reply to the answer. The cause was submitted to 
the court for trial, and there was a finding and judgment for the 
appellees in the sum of $1,660. The appellant filed a motion for a 
new trial, for the following reasons, as stated in the motion:— 

1. The court admitted on the trial improper evidence on the part 
of the plaintiff. 

2. The court refused to admit proper evidence offered by the de- 
fendant. 

3. On the trial, the court improperly ruled upon the question of 
plaintiffs’ fraud before defendants’ evidence on that question had 
been concluded or fully heard. 

4. The verdict is contrary to the law and the evidence in the case. 
There are ten errors assigned :— 

First, error in overruling the motion for new trial; Second, error 
in admitting improper evidence; Third, error in refusing to admit 
proper evidence; Fourth, error in the court in ruling upon the ques- 
tion of appellee’s fraud before appellant had concluded its evidence 
on that question; Fifth, error in that the courts’ finding was contrary 
to law; Sixth, error in deciding the case contrary to the evidence; 
Seventh, error in the finding of the court on the question of fraud; 
Eighth, error in refusing to admit certain evidence; Ninth, error in 
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entering judgment against appellant; Tenth, error in the order re- 
quiring the payment of money by appellant to the appellee. 

The first assignment of error is proper. The others are not, and 
present no question in this court: Bolin vs. Simons, 81 Ind., 92; 
Wilson vs. Root, 43 Ind., 486; Railroad Co. vs. Reed, 33 Ind., 476; 
Tyner vs. Adams, 34 Ind., 401; Railroad Co. vs. Head, 80 Ind., 117; 
Bake vs. Smiley, 84 Ind., 212; Hutt vs. Shoaf, 88 Ind., 395. 

Objections to the form of a judgment cannot be made for the first 
time in this court. It must be properly presented to the court be- 
low, and a ruling of that court taken, and exceptions properly re- 
served, and presented to this court: Stephenson vs. Ballard, 82 
Ind., 87; Benefiel vs. Aughe, N. E. Rep., 414; Stout vs. Curry, 110 
Ind., 514. 

The first and second reasons stated in the motion for a new trial 
are too indefinite to present any question. In the case of Elliott vs. 
Russell (92 Ind., 526); this court said: “It has been many times 
ruled by this court that a cause for a new trial on account of admis- 
sion or exclusion of evidence must be so definite that the opposite 
counsel, the court below, and this court, may know of the evidence 
admitted or excluded without searching through the record, and 
conjecturing as to what is complained of;” and numerous authori- 
ties are cited in support of the rule. See also, Railroad Co. vs. 
Wunderlick, 81 Ind., 105. 

The third cause stated in the motion for a new trial is in the na- 
ture of a complaint against the judge trying the case, for stating his 
views in regard to the purpose and effect of certain testimony being 
introduced upon the trial. No objection was made or exceptions 
taken at the time, and no question is presented for this court to 
pass upon, though we have looked into the record, and read the 
statement made by the judge of which counsel so seriously com- 
complains. We find that while appellants’ witness was upon the 
witness stand and being examined by counsel for appellant, an ob- 
jection was made to a question propounded to the witness. The 
court overruled the objection, and upon doing so, made a statement 
as to the theory of its admissibility and effect. The court used no 
improper language nor prejudiced the case nor criticised either par- 
ties or witnesses, but in a general way, stated the views of the court 
as to the competency, purpose, and effect of the evidence. When 
this was done the examination of the witness proceeded, and other 
witnesses were examined. There was nothing improper in the con- 
duct of the court trying the cause. Waiving the informality of the 
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fourth cause assigned for a new trial, it presents the question of the 
sufficiency of the evidence to sustain the finding and decision of the 
court. It has been so often decided, that this court will not weigh 
the evidence, and will not reverse a case on the mere weight of the 
evidence, that it is unnecessary to cite authority in support of this 
statement of the law. We have carefully examined the evidence, 
and it fairly sustains the findings and decision of the court. 

Counsel for appellant claim, and have argued at length, that the 
damages assessed are too large. This was not assigned as a cause 
for a new trial, and is waived: Millikan vs. Patterson, 91 Ind., 515; 
Floyd vs. Maddux, 68 Ind., 124. 

There is no error for which the judgment should be reversed. 
Judgment affirmed with costs. 


UNITED STATES SUPREME COURT. 


STATE OF WISCONSIN 
vs. 
PELICAN INS. CO., or New Orveans.* 


The Supreme Court of the United States has no jurisdiction in case of an ac- 
tion instituted by the Supreme Court of Wisconsin to recover from an in- 
surance company of another State the amount of a judgment secured 
against the company ina Wisconsin court in a suit for violation of a State 
statute requiring certain returns to be made regarding its property and 
business. The rule applies that the courts of no country execute the 
penal laws of another except in cases expressly extended. 

Records of judgments obtained in another jurisdiction though conclusive as 
to the matter adjudged, do not extend the jurisdiction of the court. 
They are simply entitled to faith as evidence. And such judgments do 
not preclude the Federal court to which they are presented from ascer- 
taining whether the cause of action was one of which it would have had 
original jurisdiction. 


* Decision by Gray, J., May 19, 1888. 
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1889. } Huichcrajt's Executor vs. Travelers Ins. Uo. 


COURT OF APPEALS OF KENTUCKY. 


HUTCHCRAFT’S EXECUTOR 
vs. 
TRAVELERS INS. CO., or Harrrorp.* 


The insured under an accident policy against death ‘‘ through external. vio- 
lent, and accidental means,” was waylaid and assassinated for purposes 
of robbery. 


Held, That in order to recover under an accident policy it is not necessary 
that the injury should be intentionally inflicted so long as it was unfor- 
seen, or a casualty to the party injured. 

The policy provided that it should not be liable if the death or injury was 


caused ‘‘ by intentional injuries inflicted by the insured or any other 
person.” 


Held, That the assassination was an intentional injury for which the policy 
was not liable. 
Wituiam Linpsay and Russert Mann, for Appellant. 
James 8. Pirtiz, for Appellee. 
Bennett, J. 

During the time that appellant’s testator held two tickets of insur- 
ance in the appellee’s company, insuring his life in the sum of 
$3,000 each against death “through external, violent, and accidental 
means,” he was waylaid and assassinated for the purpose of robbery. 
The appellee interposed two defenses to the appellant’s action to 
recover these sums: First, that the appellant’s testator having been 
killed by intentional “means,” his death was not accidental within 
the meaning of the terms of the policy, which insured him against 
death “through external, violent, and accidental means;” Second, 
that the proviso in the policy expressly exempted the appellee from 
liability in case the appellant's testator came to his death through 
injuries intentionally inflicted by another person. These defenses 
will be disposed of in their order. 

1. In each ticket the appellee covenanted to pay $3,000 to 
Hutchcraft’s representative, if he should be killed “through exter- 
nal, violent, and accidental means.” Accidents are of two kinds: 





* Decision rendered, May 29, 1888. 
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First, those that befall a person without any human agency; as the 
killing of a person by lightning. Here the elemental properties of 
lightning and its flash are not caused or controlled by human 
agency; but the fact that the person was struck by unintentionally 
placing himself within its range is as to him an accident. Second, 
those that are the result of humaii agency. The latter are divided 
as follows: First, that which happens to a person by his own 
agency, as if he is walking or running, and accidentally falls and 
hurts himself. Here he falls by reason of his agency in walking or 
running, but he did not intend to fall. He did not foresee that he 
would fall in time to avoid it. The fall was therefore accidental. 
Second, that which befalls a person by the agency of another per- 
son, without the concurrence of the latter’s will; as where one 
standing on a scaffold unintentionally lets a brick fall from his 
hand, and it strikes a person below. Here the dropping of the 
brick, as it was not intended by the former, and was unforeseen by 
the latter; is in the broadest sense an accident. Third, that which 
a person intentionally does, whereby another is unintentionally in- 
jured; as where one intentionally fires a gun in the air, and acci- 
dentally shoots another person. Here the act of firing the gun was 
intentional, but the shooting of the person was unintentional. 
Therefore, on the part of the person firing the gun, the shooting of 
the other would be accidental, though not in as broad a sense as in 
the former case, because some part of his act was intentional; but 
as to the person shot, it was by purely accidental means. Fourth, . 
so also, as we think, if one person intentionally injures another, 
which was not the result of a rencontre or the misconduct of the 
latter, but was unforeseen by him, such injury as to the latter, 
although intentionally inflicted by the former, would be accidental. 
When the injury is not the result of the misconduct or the partici- 
pation of the injured party, but is unforeseen, it is as to him acci- 
dental, although inflicted intentionally by the other party. It is 
conceded that in the three instances first named the injury would 
be by accidental means. Nor doubtless will it be denied that, if a 
person were to maliciously fire his gun into a crowd of persons for 
the purpose of general mischief, or were to maliciously wreck a 
train of cars for the purpose of injuring whomever may be aboard, 
whereby one or more persons were shot or mashed, the casualty be- 
falling these persons, so far as they were concerned, would fall 
within the term of accidental means. In other words, we do not 
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regard it as essential, in order to make out a case of injury by acci- 
dental means, so far as the injured party is concerned, that the party 
injuring him should not have meant to do so; for, if the injured 
party had no agency in bringing the injury on himself, and to him 
it was unforeseen—a casualty—it seems clear that the fact that the 
deed was willfully directed against him would not militate against 
the proposition that as to him the injury was brought on by “acci- 
dental means.” 

2. That part of the proviso that is germane to the second ground 
of defense is as follows: ‘And no claim shall be made under this 
ticket when the death or injury may have been caused by duelling, 
fighting, wrestling, lifting, or over-exertion, or by suicide (felonious 
or otherwise, sane or insane), or by intentional injuries inflicted by 
the insured, or any other person.” The fact that the insured en- 
gaged in a duel or fight, though forced upon him; the fact that he 
engaged in a wrestling match, however innocent; the fact that he 
engaged in lifting, though never so cautious; the fact that he over- 
exerted himself, though never so innocent of an intention of doing 
so—whereby he received injuries—are expressly excluded from the 
operation of the policy. Also the fact that the insured commits 
suicide, although insane, therefore in a legal sense accidental, ex- 
cludes him from the benefit of the policy. The remaining clause 
stipulates for a further exemption of the appellee’s liability in the 
event that intentional injuries are inflicted upon the insured by him- 
self or any other person. It is contended by the appellant that the 
meaning of this clause is, that, “if the insured intentionally inflicted 
injuries upon himself, or if any other person intentionally inflicted 
injuries upon him, with his consent, or at his instance, then the 
appellee shall not be liable.” A moment’s reflection will show that 
the clause will not admit of this construction. The clause, when 
placed in juxtaposition with its antecedents, reads as follows: “No 
claim shall be made under this ticket when the death or injury may 
have been caused by intentional injuries inflicted by the insured or 
any other person.” The sentence, though awkwardly expressed, is 
complete, and clearly expresses the idea that if the insured inten- 
tionally kills or injures himself by the infliction of bodily wounds, 
he thereby breaks the condition of the policy; or, that, if he is in- 
tentionally killed or injured by any other person, by the infliction 
of bodily wounds, the condition of the policy is thereby broken. 
Therefore to add the words, “ with his consent or at his instance,” 
would have the effect of torturing the meaning of the language used 
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beyond its legitimate import. By the terms of the contract the 
company undertakes to indemnify against death or injury effected 
“through external, violent, and accidental means.” By virtue of 
this undertaking the company would be liable, if the death or in- 
injury should be effected by any external and violent means what- 
ever, that was as to the insured accidental, except in so far as the 
company by its proviso limited its liability; for itis a well-known 
rule of construction, that, where the undertaking of a party is ex- 
pressed in general terms, as in this case, and specified things, as in 
this case, are excepted from the operation of the general terms, such 
terms are to be construed as covering all things coming within their 
scope, except those that are expressly excluded. As, therefore, the 
assassination of Hutchcraft was as to him an unforseen event—a 
casualty—his taking off was through external, violent and acci- 
dental means. But we also think the clause of the proviso that ex- 
cludes the appellee’s liability, in case death or injury is intentionally 
inflicted by any other person, applies to this case. We think, how- 
ever, that said clause was intended to apply to such injuries by 
other persons as are intentionally directed against the insured, and 
not to such injuries as the insured may receive at the hands of the 
third persons who are attempting to do mischief generally, or who 
are attempting to injure any particular individual other than the 
assured, or class of individuals, or any kind of property; for in such 
cases it cannot be said that the injury was intentionally aimed 
directly and individually at the insured. 

The judgment of the circuit court, overruling the demurrer of the 
appellee’s answer, is affirmed. 





1889. } Fehse et al. vs. Council Bluffs Ins. Co. 


SUPREME COURT OF IOWA. 


US. 
COUNCIL BLUFFS INS. CO.* 


A house was insured as a dwelling under a policy which stipulated that if it 
became vacant or ceased to te occupied as such, wholly or partially, it 
should be void. The tenant had moved out tive days previous to the 
fire. But each day thereafter the owner who lived some distance away, 
came and spent some hours in cleaning the rooms. It had been rented 
and the new tenant expected to occupy it in about two weeks after the 
date of the fire. 


Held, That the house was vacant within the policy, 


R. W. Baraer, for Appellant. 
S. L. Guasaow, for Appellee. 
Seevers, C. J. 

The property insured is described in the policy as follows; “One 
and one-half story frame shingle-roof dwelling.” The policy con- 
tains the following provision: “This policy shall become void if 
any building hereby insured, or containing the property insured, 
be or become wholly or partially vacant or unoccupied, or occupied 
for purposes not indicated in the written part of the policy.” At 
the time the policy was executed the dwelling was occupied by a 
tenant as a dwelling-house, and the defendant pleaded that at the 
time it was destroyed, and for several days prior thereto, the build- 
ing was vacant and unoccupied. When the plaintiffs had intro- 
duced their evidence and rested, the defendant moved the court to 
direct the jury to return a verdict for it. The motion was overruled. 
It should have been sustained. The undisputed facts are that the 
tenant moved out on Saturday, the 25th day of September, 1886. 
The plaintiff lived about one-half mile from the building, and she 
and her husband, on the next day after the tenant moved out, went 
to and entered the building, and spent some time in examining it- 


* Decision rendered, September 4, 1888. 
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On the next day the plaintiff returned to the house, cleaned one of 
the rooms, and continued to do so on each day thereafter, including 
Friday the 1st day of October. The house was destroyed by tire on 
the last named Friday night. When cleaning the house the plaintiff 
would come over in the morning, remaining until noon. She would 
then go home, get her dinner, come back in the afternoon, and then re- 
turn home in the evening. Plaintiff's father was working near the 
house, and left at night therein an axe and grub-hoe. The house 
was not occupied, except as above stated. The house was insured 
as a dwelling, and the parties contracted that if it became vacant, 
or ceased to be occupied as such, wholly or partially, the policy 
should become void. This is the only possible construction of the 
contract. Our province is to construe and enforce it. The building, 
between the time the tenant left it and the fire, clearly was not oc- 
cupied as a dwelling-house, and was at least partially vacant. The 
plaintiff when there, did not live or dwell therein, but her home and 
residence was a half-mile distant. Not only so, but the house, to 
all intents and purposes, was vacant and unoccupied within the true 
meaning and intent of the policy. There was nothing left or placed 
in the house which indicated an intent to occupy it as a dwelling at 
any time. It is true it had been rented, and a tenant expected to 
take possession in about two weeks subsequent to the fire, but this 
is immaterial, The authorities, we think, without a single excep- 
tion, are in accord with the views above expressed: Dennison vs. 
Insurance Co., 52 Iowa, 457; Sexton vs. Insurance Co., 68 Iowa, 99, 
and authorities cited. See, also, Fitzgerald vs. Insurance Co., 64 
Wis., 463; Sleeper vs. Insurance Co., 56 N. H., 401; Litch vs. In- 
surance Co., 136 Mass., 491. Counsel for the plaintiff cite and rely 
on Shackelton vs. Fire Office, 55 Mich., 288; Cummins vs. Insurance 
Co., 67 N. Y., 260; Herrman vs. Insurance Co., 81 N. Y., 184; In- 
surance Co. vs Tucker, 92 Ill, 64, and Eddy vs. Insurance Co., 70 
Iowa, 477. These cases are all clearly distinguishable because of 
the conditions of the policies, or the facts were materially different 
from those existing in this case. The appellee has filed a motion 
to strike the evidence from the abstract, on the ground it is not 
properly identified; but we think it is, and therefore the motion 
must be overruled, and the judgment of the district court is reversed. 





